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DIALOGUE III. 



II y a une nation dans le monde qui a pour objet 
dired de fa Confutation laLiberte politiqae. Nou* 
allons examiner les prindpes far lefquels elle la 
fonde. S'ils font bons, la Liberte y paroitra com- 
me dans un miroir. 

Esprit oes Loix^ I. ii. c. 5. 
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DIALOGUE III. 

§ i.T T was late in the evening be* 
X fore Policrites returned with 
Eunomus from the vifit propofed. 
What with feeing the improvements 
their neighbour had made in his walks^ 
and what with the variety of Gonverfa* 
tion within doors, the time pafled 
away infenfibly ; and it was late enough 
for Policrites to be at home, at a time 
when he had not fet out for it. In 
ihefe circumftances Eunomus, who 
was never better pleafed than when the 
convenience of his Friends gave him 
an opportunity of obliging them, ea- 
B 2 fily 
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4 EUNGMUS, 

fily prevailed with him to flay at his 
houfe that night: particularly as he 
\yas every minute expedting a friend 
pn a vifit to him for a few days, who 
was very lately returned from abroad 
after three years abfence; and who 
had fufficiently gleaned the curioiities 
of Italy, during his ftay there, to be 
jcnteftaioing ii) the d^fcription of his 
travels. 

Before Policrites could well accept 
pf the invitation made by Eunomus, 
Philander (for that was the ftranger's 
name) appeared in the qourt-yard. 
The eagernefs pf communicating and 
hearing acpounts pf perfons and pla- 
ces filled vip the converfation during 
the remainder of that evening; and 
by the aid of fancy and defcription 
they yifited the Grotto of Paufilippo, 
and Virgil'^ Tomb ; they expatiated on 
the antiquities, the arts, and the na7 

tural 
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iural beauties of feveral fcenes; the 
verdure, fertility, and riehncfs of the 
plain of Lombardy j the delightful lake 
of Geneva^ at once charrnihg the eye 
with the beauty of its water and its 
banks, contrafted with the perpetual 
winter of the Savoy fide^ and the im- 
menfely varied culture and popiilatiori 
of Switzerland; and the almoft cn-^ 
chanted fcenery of the Bororaean 
Iflands. They could not forget thofo 
wonders of nature^ tHe fall of the 
Rhiqe and the finking of the Rhone ) 
that ilupendous range of Alps unit- 
ing all climates and feafons^ the nurfe 
of everlafting fnows, the fource of 
mighty Rivers, the Pillars of the fky I 
nor did they pafs over thofe fublimd 
obje<as, the Glacieres, Torrents, and 
Volcanos ! 

In ihort they wearied tlieir imagina-e 

tion with dwelling on numberlefs cu-* 

B 3 rioiitieS/ 
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6 EUNOMUS, 

riofitics, formed by nature and art, of 
confecraled b»y ftory. The next morn- 
ing when the tea-table was removed, 
the converfation grew a little more fe- 
date and methodical. They begaa to 
conixder the inhabitants as well as the 
cities : and did not pafs immediately 
from Naples to Rome ; or talk of the 
Alps and their various Republics, with- 
out remarks on the peculiarities of their 
manners, laws, and governments. 

Eunomus andPolicrites, who had nc-* 
ver been abroad themfelves, could ha^ve 
had very little (hare in a converfation 
of this kind> if they had not relieved 
the fatigue Philander Trm& hay:e unn 
dergone ftom a continued narrative,, bjK 
intermixing refleftions on what they 
heard^ with- the fame freedom as they 
occurred. 

Anditho' they at firftr intended: no- 
thing more than to paf^ thro' Italy by 

Philander's 
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•t^hitandef's affiftaftce, yet by a natural 
progfefs of thooghti lik6 the travel- 
iing of H6nier*s Deities \ they madei 
an cafy CranficioTi frotn Italy into 
Greece; and froni the ttioft diftant 
Parts of the Eaft^ to the extremities 
of Denmark or Ruffia: and from 
fome obfer vat ions advanced ori one! 
fide, and queftioned on the oth^r^ 
they were infenfibly led to a more fe-^ 
rious contemplation of Government 
in general, and that of their own Con- 
ilitution in particular. 

It was that part of the converfation 
that is here tranfcribed, I do not 
exadly rcmembefy what circumftafnees 
kitr^uced it^ but think it was fome^ 
thing in this manner.- 

I am glad however^ (fays Eiinomtrs^ 
addrefling himfelf to Philander) your 
old climate agrees fo well with you > 

» II. 15. V. 80. 

B 4 and 
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« EUNOMUS. 

and as health is the principal ingre^ 
dicnt in happinefs, I hope you, will 
not permit the refledion upon your paft 
amufements in other Countries, to 
break in upon your content at home. 

Phil AN per. 

I can affure you the refledion upon 
what I have feen abroad, will upon 
the whole greatly add to, rather than 
diminifh, my happinefs in my prefent 
fituation. He travels to very little 
purpofe, who brings home only uil- 
eafinefs at being there : and if Eng- 
land is his home, in my opinion, he 
clofes his remarks with as little judg- 
ment as candour, who concludgi his 
defcription of what he has feen elfc*- 
where, with wifhes that he had never 
left the countries he has defcribed. 



EUNOMUS. 
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EUNOMUS. 

You fecm to cxprefs ycurfclf '* with 
an heart fo entirely Engliih/' that I 
am apt to think you do fo, rather to 
flatter your prefent company, who have 
never left this little corner of the globe, 
than from the real fentiments of a Tra- 
veller; at leaft a preference of this 
kind, was it to come from us who 
have made no comparifon, might 
with reafon be deemed no better than 
partiality. There have not been want- 
ing thofe, and thofe who have been 
travellers, and had more right to de- 
cide, who have allowed our climate 
even no natural production of its own. 
Some (I think) allow us the honour of 
producing nothing but hips and haws, 
crabs or blackberries. More agree 
that our policy, manners, and arts^ are 
either ftill in many refpeds in a ftate 

of 
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of barbarifm, or imported from the 
happier growth of other countries : as 
if even the conveniencies or the necef- 
farie^ of life^ were as far froin perfec- 
tion ift thig country, as^ the Sun is frona 
•being vertical i or the 
. •^- — " Minima contentos nofte Britailnos,?' 

i¥a& applicable to our climate only and 
not at all to our capacity. 

Philander* 

With mor<5 juftic^ (I virill vefrfcirc 
to aflfert) £hglaild deferves to he t0^ 
iflember^d among the happicft fpots^^ 
if if is too much to prefer it> and I 
iviH afleft this, both as to its cliihate 
and nianners, Addifony who would 
fperid his Winters in the South of 
France, and his Springs in Italy,- pre- 
fers the Siimmefs of England': Bifliop 
Berkeley, who is enraptured' ^^ith the 
vertu, nay with the fruits of Italy, 

allows 



Digitized by VjOOQIC 
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allows he faw no verdure like that of 
the fields of England: and that lively 
monarchy xf/ho faid fo many good 
things, chofe no bad topic to recom*^ 
mend his own climate^ when he faid, 
^* t&at was tie ie/i, wbere he could 
** be abroad in the air with pleafttre 
^ the moji days of fbe year^ and the 
•^ mo/i hours of the day J' You fee I 
have built upon your coUGcffionv per- 
haps mor« than you intended, when, 
becaufe you gave foHic aathority to 
travellers, 1 have drawn all my argu* 
ments from them. Indeed, whether 
you was- in earneft or not, I can not 
heljp thinking competent judges^, who 
have lived in more climates than their 
own, are more to be credited not only 
than thofe who have been confined dt 
home: all theii; d^s> but (what is moft 
iatolerable) than thofe who would put 
OH' them the nfagifVerial' air of having 
I feen 
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fccn the world, without any one qili-* 
lification for the purpofe : who havoi 
vifited foreign countries with an entire 
ignorance even of the natural face 
and produ6tions of their own, much 
more of its Government and Conftitu- 
tion. Can they, to men of fenfe, be 
more ridiculous than he would be, who 
travelled only in his ftudy, and yet 
would undertake to defcribe every ftep 
from the Via Appia to any Roman Villa, 
without fo much as knowing where 
the Parliament meets, or the Tower of 
London ftands ? 

I will not abfolutely deny, but that 
it may, in works of art, be the genius 
of Engliflimen to imitate rather than 
invent ; but then, what they imitate, 
it is allowed they generally improve* 
And fo, as to our foil, thofe plants 
thrive well here, that had their birth 
ia other countries^ It is much the 

fame^ 
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fame, I fuppofe, in the great affair of 
Government and Conftitution : and if 
England from the various intermixture 
of foreign nations in the early part of 
its hiftory, has imported the Saxon, 
Feudal, and other principles of Law or 
Policy, time has at length fo woven them 
together, that England may challenge 
the world to produce the like elfe- 
where. I am fure, if you could give 
up that fancied happinefs, or that ami- 
able enthufiafm (as within certain li- 
mits I will allow it to be) of vifiting 
places famous by tradition ; thofe are 
as happy in other refpedls, who never 
leave England. For my own part, and 
it is from experience I fpeak, I do not 
think a.mere vifit to the Tufculan Villa, 
or Virgil's tomb, at all more rational or 
fatisfadiory than the ridiculous fafhion, 
fome centuries paft, of making a pil- 
grimage to Paleftine, Befides you 
^ have 
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have enough to admire as to fame or 
antiquity in your own ifland : View 
the fpot where Caefar landed, or trace 
Antonine through England. Or with- 
out going fo far back for your enter- 
tainment, review thofe places renowned 
as the fcenes of the moft fhining pe- 
riods in our hiftory ; go and idolize 
Liberty where Magna Charta was 
pafled ; or raife in your own mind the 
departed pomp and magnificence foi* 
which the palaces, the monafteries, or 
tilts and tournaments of ancient times, 
have made fo many places remembered. 
All thefe you may view without the 
hazard of travelling into foreign coun- 
tries : foreign countries you may vilit 
without hazard in defcription. Bal- 
lancing all my adventures together, I 
had rather have read Addifon by my 
fire-fide, than have travelled with him 
in my Pocket ; much more would I 

chufe 
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c}inCc to hear Shaw'$ account of hia 
travels^ than to compare the juftnefs of 
his account^ in xfxc dcfarts of Arabia. 
As to the foroxs of government, I have 
fcpn enough tp know they are very imn 
perfeS elfewhere j J am very happy in 
the experience of our own, and only 
wifh I knew more of it, 

POLICRITES. 

I ihould have thought a habit of 
ramblipg, like all^ other habits, woul4 
have produced a fondqefs fpr itfelf; 
and that Philander would have had ^ 
great contenipt for the kind of vegeta- 
ble life of us who are fixed to a Profef- 
fion, and are obliged to fpring up, 
^oqrifli, and decay in the precife fpot 
that i^atufe or cuftom has placed us in. 
And ^s^ther than a panegyrick on iome, 
I fhould almoft have expefied from a 
tr^VfUer the imprecation of the Tar-^ 

tars 



Digitized by VjOOQIC 



i6 E U N O M U S. 

tars on any one who talked of a fct* 
tied home. Thofe Erratic tribes (it is 
faid) have fo little idea of fettling, 
that when they are angry with any 
one, " they wijh he may live in one place, 
*' and work like a Ruffian'* But tho'- 
we are obliged to Philander for making 
us eafy by uniting home and happinefs, 
I can not altogether concur with him 
in condemning all Europe in a lump, 
as he feems to have done ; nor am I 
in the leaft able to judge of the advan- 
tage our own has on the comparifon, 
unlefs I knew in what points difFe-r 
rent States were compared. 

Philander. 

§. 4. No minute detail in the one 
cafe, or exa<ft comparifon in the other, 
is wanting to decide this point. I 
think, the moft general ideas of go- 
vernment will /hew us, that thofe elfe- 

wherc 
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DIALOGUE IIL 17 

where are not greatly to be admired^ 
bccaufe moft of therh fall at Icaft much 
beloW our notions of good government 
in the ab{lra<5l : and the moft general 
defcription (if it be but true) of our 
own^ wilU I am apt to imagine, as 
beft correfponding to our ideas of good 
government, (hew the preference I 
hinted was not very extravagant or 
ill-founded. Nor would I decline ia 
proof of my aflertion, an undertaking, 
which perhaps would give us all fomc 
trouble ; myfelf in ftating what I take 
this idea of good Government to con- 
fift in, and you in attending to me ; if 
Eunomus will engage in the moft h^ 
borious part of the work, by giving 
us a general iketch of our own Confti- 
tution : after which it will be very ea(y 
to fee, whether I was right in the no« 
tion I advanced. 

VW..IIL C EuNo-. 
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Eunjomus^ 

I flhall very readily fubmit, without 
in apology, to the terms you have 
prcfcribed ; I think the fubje<3: fo in-% 
tereAing, that it can not be confidered 
out df time : and if we do not do it 
jiiftice now, we fhall leave more to bo 
Bad another time ; fo that the fooner 
Philander begins the better^ 

' § 5. From the tenor of my propo^i^ 
i^ls, and the broken precipitate man^p 
ner in which I take up this fubje^^r, 
you will neither of you expedt a nice 
flcetch of any government in particu-f 
lar s much kfs that I fhould make uib 
«ven of my own obftrvations &} far 
aa to apply them to the interefta of 
our own Country. This I own is a 
province politicians fhould extend to 
r , - the 
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tlie utmoft ; but the meafurcs ndceflafy 
in the eabineti would be ill-^timed ifi 
cpiiverfatioa. The real power and* 
ftrength of all fUtes is comparativei 
and muil therefore depend upon a view 
of others as well as themfelves i but 
lyc are not now planning conquefts^ 
or defending ourfelves from invafions^ 
The internal ilrength of a Stslte is whal 
I am to confider; what charadberifes 
it as a civil fociety^ and what is prin- 
Opally its own : may I explain myfelf 
in two wordsi by faying it is thcf 
^f moral charadler'^ of a ftate that it 
now before us ? 

§ 6. The bcft original of fdcief/ 
that has been given us^ is that of ^a^ 
poBi it in reality is the oftly tinti 
that correfptfnds with the ccmdition td 
men before the exiftence of fociefy t 
and is the only reafonable aecoutft of' 
iben'a ever quitting that eonditi^^ 
C a Med^ 
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• Men, independent of fociety, are na- 
turally equal ; their rights are exadlly 
the fame : in a genuine ftate of nature, 
power and fubjedtion, except in parti- 
cular cafes, do not cxift. 

Power or authority that exifts in a 
ftate of nature, muft be either ufurped, 
or lawfully acquired. No ufurpation, 
or unjuft force, which ex vi termini is 
an invafion of natural right, can be 
the juft origin of civil fociety. 

Power or authority to be acquired 
juftly in a ftate of nature, may be 
fuch as parents have over their chil- 
dren for fpecial purpofes ; but which, 
being temporary and limited, can ne- 
ver be the origin of that extenfive fub- 
jcftion ncceflary to government: and 
indeed has this fundamental defe(5t, 
that it fuppofcs Men to be Children 
all their lives, and to live all ia one 
jEamily. Thofe who have amiably 

piftured 
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i 

pictured a King as the Father of his 
People, or compared a Kingdom to a 
great Family, meant it, I am perfuaded, 
with quite other views. They aimed 
at recommending parental affection in 
the Head ; and fpontaneous filial duty, 
in oppofition to coercive obedience, 
in the members of fociety, to confirm 
the union ; by no means to have point- 
ed out parental authority as the origin 
of that union. I would have left Sir 
Robert Filmer in quiet poflTeflion of 
fo unwarrantable a conceit, if I had 
not found Sir William Temple in fome 
meafure of his party. I will only add, 
with a view to this laft writer, that 
error is often inconfiftent : and when 
'that agreeable author once departed 
from juft folid principles, no wonder 
he would unawares recur to better no- 
tions, and make one p^rt of bis eflay a 
contradidion to another. 

C 3 Another 
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Another way indeed of atquiring 
juft Powfer over another in a ftate of 
lialure, is when one raan by his cri-* 
piinal condud has forfeited his liber* 
ty, or perhaps his life, to th« perfoij 
injured, This is the true juft origin 
of flayery. But admitting, the injury 
was to go in fucceffion 5 and (hat. the 
phildren of the aggreflbr were born 
ilavcs to the party injured ; flavery iu 
felf (I fuppofe the worft writers would 
^llow) differs fo much from civil 
fubjedion j aqd the IJavps or fubjedls, 
in fuch cafes, would be fo few, that 
there could be no pretence of founding 
fociety in general on this kind of an*- 
thority. 

If then men in a ftate of nature, 
that is, perfons who are neither chilv 
dren nor d^vcs^ are equal and inde-* 
pendent, how is it poilible for th^t 
^qual^ty and independency to be 

^bridged 
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abridged in fbrming any plan of civU 
fubjeftion, but by their own free vo- 
luntary confent ? 

§. 7. After this view of focicty, it 
will be in vain to argue, that no fuch 
commencement of government in faft 
can be found of all thofe that have or 
•do exift ;-— that, not to mention abfo^ 
lute Governments, which (it will bt 
faid) are direftly in the teeth of this way 
of arguing, there are whole nations of 
flaves who have yet their Chiefs, their 
Kings, and their Warriors. 

I fay it will be in vain to ufc fuch 
arguments, beca^fe tlirey neither con- 
clude any thing, nor apply to the 
Cafe. As to thofe who deny any fuch 
adlual cowtmencement df fociety, «s. 
that of compa<a, and yet would appeal 
to fad in fcipport of the oppofite af- 
fertion, I (ball only fay this by way of 
anfwer : till any one fa<ft is advan- 
C 4 ccd 
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ced on their fide, to countenance r a 
DQtion fo contrary to reafon, I beg 
reafon may ftand its ground. It may 
he difficult to fay from hiftory what 
was the particular commencement of 
any government or ftate whatever ; I 
believe it will be more difficult to find 
any thing like a civil ftate commencing 
by force. 

To make tyranny the parent of fo- 
ciety, is too bold a fidion even for the 
poets. Shakefpear, in an incident of 
this kind, has mixed (as he always 
does) a much greater juftnefs of think- 
ing with admirable humour and in- 
vention. He rcprefents the failor Stc- 
phano, in his defart Ifland % forming a 
kingdom by confent of the majority, tho' 
he fuppofed but five perfons in the 
ifland. Speaking to Caliban of Prof- 
pero he fays, 

» Teippeft, Adl j, Sccpe 2. 
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. <^ Steph. Monftcr, I will kill this man : his 
. «* daughter and I, will be king and queen, fave 
** our graces ! and Trinculo and thyfelf flxall be 
** vice-roys. Doft thou like the plot, 3rr«- 
« cuh? 

** Trin. Excellent, Suphano^ give mc thjr 
« hand/' 

Then in the fourth act*, we^nd 
the government is all fettled, and 
peaceable fubjedion has taken place. 
The monfter fays, 

— ** Prithee, my king, be quiet/* 
And his other fubjed fays, 

•* O king Si€phano I O peer ! O worthy Su^ 
^^ phono r 

So that inftead of the ftrange origin 
of government fome writers pretend, 
Shakefpear had more propriety than 
to let even his Monfler be governed 
but by his own confent. 

If however fuch writers tell us, ab- 
folute governments kept up by force, 
* Scene 5, 

are 
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are well known even at this day, and 
yet are a greater paradox, if the rife of 
political union is to be deduced from 
confent alone. May we not fay, lh6 
fanie experience from whence they 
colled fuch inftances, will go a great 
way in refuting them ? Mafiy Govern- 
ments are in fadt adminiftcred ofteh 
more by tyranny than by Law: But 
what proof is the adual adminiftra- 
tion of Government, f& different at 
different times, of its original ? Let nic 
add, that even fuch ilates, whether 
European or Afiatic, are rarely without 
fome kind of Laws. Now every Law 
obferved is a negative on abfoliite 
power: becaufe (as a wife Antiertt 
obferved) every Law is a kind of com- 
paft, and a fecurity of fome right.: 
and obedience to Laws is of itfclf 
ftrong evidence of confent. 

Let 
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Let me add too, the freqtient revD*^ 
lutions in fuch countries may, in cnie 
^iew, be con^fidered as evidence c^ 
Government in general being properly 
founded ont confent alone : becaufe 
they are the ftrongefl: marks of public 
dif^probation that can be given <>f 
any Government's abufing natural jLI- 
berty ; v^^hich men never intended to 
give up, by forming Societies, but to 
put into better hands. In Govern- 
ments lefs abfolute, the kaft imag^ 
liable £hare the people have in making 
Laws are new proofs of a cbntra<^. 
Are then thofe innumerable clafts of 
wild Arabs, atid untutored Indians, 
that people the vail deiarts of Afri^fa 
and America, to be complimented with 
the name of Societies^ merely to refute 
jilyftem, to which tfcey are th^ only 
exceptions? or indeed, as far a^ they 
have any union, are they properly ex- 
ceptions 



Digitized by VjOOQIC 



28 E U N O M U S. 

ceptions to this great origin of Society ? 
Even thofe uncivilized tribes, in their 
common intercourfe, have their Coun- 
cils, their Debates, and their for- 
mal Alliances with one another. All 
thefe are the very language of con- 
fent 3 and, as it were, fo many con- 
tn&s in the abdradt. 

This is my idea of Society, or civil 
Union in general ; it will be no diffi- 
cult matter, without minutely pur- 
fuing the feveral fpecies we meet with 
in the world, to fay which do or do 
not anfwer this great end and origin 
of Society. 

§. 8. Perefixe, and other Hiftorians, 
tell us, that Henry the Fourth of France 
entertained a projefl: of new fettling 
Europe by dividing it into fifteen 
States : you will think my divifion per- 
haps a little more chimerical, when I 
propofe to confider Governments only 

in 
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in two lights^ either as Monarchies or 
popular Governments. The combina- 
tions of thefe with all their fhades and 
differences arc infinite. Mr Locke^ 
I remember, afferts. There is in re- 
ality no fuch form of Government as 
abfolute Monarchy; no fuch original 
conilitution as the arbitrary will of a 
Prince abfolutcly independent of Law. 
That in point of fafl:, there are Go- 
vernments where the will of a Prince 
does at leaft over-rule all Laws, Mr, 
Locke would hardly deny. He muft 
be underftobd to fuppofe a deviation 
from a form of Government to be a 
different thing from the origin^ form 
itfelf. Montefquieu's whole book is 
founded on a regard to that difference ; 
and the juflnefs of the obfcrvation may 
be feen by looking one moment at 
home. You would not I fuppofe pitch 
iipon the sera of Ring John^ or the 
I milder. 



Digitized by VjOOQIC 



34> EU N O M U S. 

ix)i)der, at kaft more artificial, tyranny 
of JHtcnry the Eighth, as the true re- 
pl-efentatioA of our form of Govern- 
nv;nt : th^, upon occafions, exerci£cd 
the regal power in England as abiplute 
as the Turk himfelf docs in Afia^ 

r If indeed there Is no iuch forn^ of 
Qovernment as an abfolute Monar-^ 
chyri W^l venture to add^ that of a 
piire^ DeniQcracy i$ altogether as ideal y 
that no Gqvern^iejit can po/Hbly be 
adn[>inii3;ere(jl, and ^onfequently caa 
eicift,. without forpe delegation of the 
e^eci^tivc power; or feme legiflativc 
ppwers vefted in reprefcntatives of fome 
fprt or other, , In proof of this I (in 
my twn) will appeal to the momentary 
a^mblageiK pf fhe wildeii: Aral^s ever 
formed \mder ipme Captain^ There 
i^^ fcajrce even a^ popular infurreftioa 
ip a State^ hi^t what is headed by ibme 
€Jiu)reqi leader*. I cqnql^de th^n, 96 a. 

• 1 ict 
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fct of people in forming Society would 
pcver give up their Liberty and their 
}nterefl$ to the abfolute management 
i)f one man ; £0 on the other hand, in 
order to preferye both with harmony, 
they muft delegate 'ibme truft, fome 
pianagemuept; if not to a fingle perfon^ 
ypt to a few. It is the quantity of 
power that is delegated, and the num* 
))^r of perfons to whom it is delegated^ 
|hj»t ^rm the proper and mofl fimpb 
jfv^jpr q{ that great variety of Govern-.- 
ments that now exift in hd:^ or ar^ 
made tp exift in the imagination. 

§. 9. Having thus confidered the 
prigin of Government in the abftradt^ 
§nd the forms pf them in the fimplcft 
ligUt that is poiUble, there are other 
very interefUng queftipos | could wifh 
to iibt in a|;itatiQnj^ if I did not appre** 
hcnd (hem tpp indeterminate in them* 
ifilv^i <;e;t^Qly tpo cppious for a^jt 

accidentaOt 
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^ 



accidental convcrfation. I mean, what 
could in reafon or probability (for in 
faft I have all along fuppofed it almoft 
impoflible to) account for the rife of 
different forms of Government ? Hov^r 
much more fubtle and refined, though 
far lefs interefting as being purely fpe- 
culative, are thofe queftions in Poli-^ 
tics, about " the beft form of Go- 
«« vernment," and the poffibility " of 
" univerfal Monarchy ?'* I can not 
however help faying a word or two 
upon thefe points. 

Whether fome experience of one 
perfon in critical junctures at firft oc-' 
cafioned greater command and truft to 
be given him, and afterwards a con* 
fidence to be placed in his defcendants 
in fucceflion, by degrees might found 
an hereditary Monarchy; or whether 
the neceflity of cntrufting the execu- 
tion of great en terprizes to the com- 
mand 
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mand of a iingle perfon^ and that 
truft, recommended by experience, and 
at length continued in ordinary affairs^ 
might be the parent of Monarchy in 
jgeneral ; I leave you to judge : I fhall 
only add^ an ele<ftive monarchy, not 
only as the iimpleft idea, one muft 
imagine^ would obtain in the World 
before an hereditary monarchy; but 
monarchy itfelf feems not to He the firft 
form of Government that fociety (tak-»* 
ing its rife from compadl) would na-^ 
turally fall into. However amiable i 
form of Government it may be, whea 
qualified as with us ; monarchy^ in the 
abftraft, is certainly the moft remote 
from the idea of natural equality^ For^ 
in the abflra£t, what ^zn be more op-« 
polite than that any fet of people, from 
being all equal in power and authority^ 
among themfelves^ ihould all unite 
under the power and aiitbority of a 
Vol* IIL D fingle 
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£ngle perfon ? A Democracy,' as it hat 
lead: of the idea of Government ^ ih it^ 
feems however to be the firft obvious 
mode of aflemblage from a ftate of 
nature : it i3 a fociety indeed that leaft 
infdnges on natural liberty, but at tho 
fame time, leaft correds the abufes of 
U, which is the end and aim of all 
ibcieties. A kind of limited Republic 
ieems to-be the firft and moft obvious 
ftep ta a regular fubordination, and fo« 
ciety, properly fo called : for without 
iubordination, no duxable form can 
fubiift. T^e very name of Govern-* 
nent in^Ues k. Bedded that the de*^ 
gree of Liberty (eems to make a Re^ 
public an obvious form of government 
from a ftate of nature, when liberty 
18 to be given isp: ib is it a likely 
form to be laid hold of, from the im^ 
pa^ence of mankind, where liberty 
has been abu&d under a monaochyf 

and 
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and that monarchy comes to be difmem* 
bered by part of the fubjecfts fhaking 
off their antient {uhjcAion, and form- 
ing new aflemblages of their own. 
The ftates of Holland afford a late in- 
fiance of what I am fpeaking. The 
feveral free ftates of Italy now exifting^ 
originally the fragments of that vaft 
empire that fell to pieces by its owa 
weight, is a more diftant but a more 
ftriking example of the fame thing. 

§. 10. As to the great queftion about 
the beft form of government, lefs need 
to be faid of it; becaufe it is the duty 
of fubje£ts under any government, to 
take things as they find them. You 
will believe me, when I iay from my 
heart I would not wi(h in the leaft de- 
gree to alter that I live under, if I 
could. Befides, a perfedb government 
I look upon to be as mere an idea as 
pcrfeft virtue, or perpetual motion* 
Da 1% 



Digitized by VjOOQIC 



16 £ U N M US. " 

It is eafy enough to have a true general 
idea of the thing itfclf, tho' it may ne- 
ver fubfift but in idea. It muft be ** fuch 
^* an on6 as will diminifh lead of najtu- 
'* ral liberty^ and at the fame time, beft 
^* anfwer the end of fociety/' our own 
I truft will ftand this teft. But though 
I fhojjld not pretend to decide which 
is the beil form of government of thofe 
that now exift^ fuppofing no one to be 
entirely perfed: ; yet I can by no means 
agree with Mr. Pope when he fays, 
^* that which is befl: adminiflered is 

V beft •:" The fenfe commonly affixed 
to that paflage is, that the form itfelf 
is indifferent, the.goodnefs confining 
merely in the adminiflration. And if 
that is the fenfe of it, I no more kgree 

V • Fdr forms of govcrnrtient let fools contcft j 
Whate'cr is Beft adminifter'd, is beft : 

Por modes, of faith let gracclefs zealots fight j . • 
Hi» can'c been wrong, wbofe life is in the right, 
£ssAY ON Man, 3. v. 30;^. 
with 
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Ivith him in this^ than I do in the 
other part of the parallel. I allow 
the mere profefHon of the befl: re- 
ligion "(vithout a good life, will be 
of as little fervice to mankind^ as 
the befl: government without a good 
adminiftration ; but to refolve the 
goodnefs of the firfl: into mere morality^^ 
and of the other into mere adminiflira* 
tlon, is whatj I believe, as good Pro- 
teftants or true Engliibmen^ we can 
not fo well allow to be a juft way of 
thinking : and if I ihould obferve that 
Mr. Pope himfelf had, on another oc« 
cafioDt exprefTed himfelf very different*^ 
]y^ you will grant, from this inftancej, 
that fecond thoughts may not always 
be the befl:, ^^ I am a catholic, (fays he, 
in one of his letters) in the flridefl: 
fenfe of the word ; if I was born under 
an abfolute prince, I would be a quiet 
iUbjeftj but I thank Gq^ I was not : 
D 3 1 have 
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I have a due fenfe of the excellence of 
the Britifli Conftitutlon/' 

But however, to refute, a$ well as 
to cenfure the other notion^ let us, 
without taking notice of mixed forms, 
fuppofe as before, that there arc only 
two kinds of governments, a monar** 
chy and a popular government. Thcfe 
are founded on principles efientially 
different j and they are perfect in their 
kind, when the adminiftration of them 
is in ftrid: conformity to the principles 
on which they arc founded. Soppofe 
then, in thefe governments, thofe in 
power either equally adted up to thefif 
principles, or equally departed from 
them : are the advantages in the one 
cafe, and the inconveniences in the 
latter, in both thofe forms, entirely 
equal? In the firft cafe, the public 
good is the general aim, but it is pur* 
fued by diiFeirnt means : and is there 

no 
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no preference as to the means ? In the 
latter^ there is a general neglect of the 
public good ; but may not greater op-»- 
portunities make that negled more fz* 
» tal from on^ qiiafter than another? 
Now this difference of means and of 
opportunities^ if there are fuch, refult; 
in thexafe fuppofedg from the internal 
prkicipleft of the governmentr and not 
from the adminiftratton : becaufe wc 
faare fuppofed the conformity to or 
difagreem^nt with the proper principles 
to be the fame in eachj and the admi- 
iiiftration therefore^ as to its confequen*- 
ces^ can differ only in refped: to thoie 
original principles. 

So that there is fome juftice due to 
the queftion^ in fairly ilating it : and 
a queflioncan then only be. fairly ftatedj 
when eflential circnmftances are alone 
compared, thofe that are accidental 
being negleaed. And thus was the 
pftient queftion ftated in the early ages 
D 4 of 
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of hiftory, when the difpute was of 
more confequence than it can be in 
niere fpeculation. In that memorable 
debate prefervcd (if not invented) by 
Herodotus, we muil own Darius was 
fair in his manner of flating the pror 
pofitipn, when he aiTerted ^^ that of 
ihe three forms propofed, and each 
the beft of its kindj, the bed popular 
government, an oligarchy, or a mo- 
narchy, tKe monarchy was far pre-* 
ferable." I, who will not pretend to 
decide on this point> £hall fay nothing 
more upon this fuhjedt, than ^remind 
you of the whole paflage at length, a 
mafter-piece of its. kind, and which 
^eems to comprehend all the arguments 
others have fince ufed on (hat iipporr 
tant fubjeft. 

§. II. But if we were fure of the 

bcft form of government $ if not only 

ff the world was all before us where to 

7 . cbqfC 
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chufeV but wc were to exhauft^ the 
imagination, or to realize the fancied 
draughts of Utopia or Lugnag, in 
foraring this model of perfeftion ; how 
could we be fure it would laft ? Go* 
3?ernment, like natural things, will be 
ever fludtuating in fome degree : it 
will be pushing on from infancy to 
maturity, and from thence to decays 
It is ever apt to aim zx being greater 
than it is, but can never exceed a cer-r 
tain magnitude. Univerfal monarchy 
has been the aim of many States, both 
>ntient and modern : the aim has been 
made with much the fame fuccefs. in 
the end. It is what no iGovernment 
will ever arrive at ; ' becaufe " the 
Balance of Power," its natural check, 
is as old in fpeculation and experience^ 
fis the thoughts of univerfal monarchy, 
^or the love of Liberty is at lead: as 
ilrong a paffion in the human mind a^ 

the 
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the love of power; the one conftantlj 
endeavouring to reftore the natural 
equality that has been infringed by the 
other: this principle being like the 
clafticity of the air, which always in-* 
creafes in proportion to the force that 
compreiTes it. 

Societies are ilill, with refpe<ft to 
each other^ in a ftate of nature ; and as 
jealous of liberty and independence, as 
iflfdividuals are : And the protection of 
is much liberty as is pofiible, is or 
ihould be the end of forming alli-« 
tnces between States, as it was of 
forming States, by entering into fo^ 
ciety. 

It is pleafant however to fee the na« 
Sural progrefs of fociety to enlarge it-* 
felf J how States have grown by de-^ 
grees. England, in uniting Wales^ 
Scotland, and Ireland; the Saxons, 
ftill further back, reducing the Hep^ 

tarchy 



Digitized by VjOOQIC 



DIALOGUE HL 43 

tarchy to a Monarchy* It is compara- 
tively but of late that France has united 
all its Dutchies to the Crown, If from 
the formation of one entire ilate by 
Uniting feparate tracts of country under 
the fame dominion^ we extend our 
views to the coalition of States them-* 
felvesj what an amazing progrefs t9 
power did Spain make, firfl by the ujnioa 
of Caflile and Arragon^ and then unit« 
ing in the perfon of Charles the fifth 
Germany and the Netherlands under its 
own head ? Then fee, by a terrible re- 
verie of Fortune, thofe very Nether- 
lands, after an intermediate indepen* 
dence of fcarce a century, almoft con- 
quered to make up the greatnefs of 
Lewis the fourteenth; who, if he had 
not been obliged to abandon by treaty 
the union of France and Spain, which he 
had been fo eagerly endeavouringjo tf^ 
fed by his arms, would have made very 
Jarge ftridcs to an overgrown power^ 

But 
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" But overgrown power muft be iti 
own enemy, as well as that of the reft 
of the world. Territory in many eafes 
hiay increafe to the diminution of real 
ipower: not only becaufe the eye of 
Government, one may fay, can fcarcc 
reach, or the arm of Government pro- 
tik&f any very extended territory ; but 
hecaufe other neighbouring States will 
naturally endeavour to reduce z great- 
nefs that threatens their ruin ; and be«- 
fides, open attacks will fow fadlions, and 
make ufe of one part againft another. 
You are both natur^ids enough to 
know that a diiTclution will foon take 
place in any body, when the parts of 
it, by an inteiline commotion, aio 
thoroughly difpofed to ferment. 

England, with rcfpeft to its pofleffi- 
ons, or its connedlions with the Con- 
tinent, was never, fince it was firft 
civilized, fo flridly an ifland, as in the 
reign of Queen Elizabeth : it was nc-* 
V -':. ver 
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vcr more formidable to Europe ; partly 
indeed from the iituatioQ of its neigh-* 
hours, as well as its own. Our lar^e 
acquifitions and conquefls on the Con-- 
tinent before that time, only kept us 
in perpetual war, though they might 
enable us to fupport it. Our connec-^, 
tion within this, and the latter part of 
the laft century, has not, I truft, been 
productive of the mifchief to which the 
imagination of Party has fwellcd it, 
but has, in many refpe&s, been of the 
4itmoft confequence to England. What 
jbecomes of its grandeur in the politi- 
cal fyftem, its commerce abroad, or 
its true happinefs at home, without 
the moft vigilant and adtive attention 
^to the c6mplicated and jarring interefts 
of the reft of Europe ? But I find I am 
imawares defcending to particulars, 
which I difclaimed at my entrance 
on this fubjeift ; and for fear of ufutp- 
ing Oil your province, Eunorousi 

tvhich 
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which with fome impatience I ex« 
peQ, you to afTume^ I am glad to flop 
here. 

EUNOMUS* 

§. 13, That impatience jrou own» 
has^ gi?e me leave to fay, impofed on 
you, both in making you think yott 
have acquitted yourfelf of your taik^ 
and in the expectations it has formed 
in you of hearing me. Tho' you have 
all along with extreme caution declined 
giving us any particulars about govern- 
ment^ I was in hopes as a traveller you 
would entertain us with fome obfer« 
nations on what all Governments^ evea 
according to your own account^ muft 
have oiore or lefs ; I mean the Laws 
of Society. 

Philander. 

Impoffibilities^ my friend^ were no 
part o£ my fcheme ; a good French 

critick 
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crltick fays, ** Le Brefil etoit (Ucouvirt 
pour les Marcbands longtems avant que 
^itre dkouvert paur ks Midedm.^^ I 
may fay, very few countries oat of 
Europe are yet difcovered for the Law^ 
yers, though the merchants, the Phy^ 
ficians, and the ProfeiTors of mechafiic 
«8 well as liberal arts, have long gleaned 
from all the world. The truth \% 
Lawyers rarely travel themfelves i and 
dieir ftock can be enriched by nont 
but themfelves. There have bem 
thoic who in their travels, have picked 
up' a whimfical Law, as they would 
an extraordinary foffil, or the like: 
there have been thofe too, who have 
colleded fome Scattered difcoveriea of 
this kind, of which Montcfquicu's 
book is the only inftance worth nam* 
ing, 

I own the Laws of difierent Conn^ 

tries, if they could bo come at, dc« 

4 fervc 
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terve our notice on many accounts i 
^s a very entertaining, I will even 
venture, though no Lawyer; to fay^ 
the noblcft ftudy in ihemfelves ; being 
the greateil exertion of natural reafon 
towards the happinefs of fociety. They 
-are ufeful too^ as explaining the hif* 
tory of thofe nations >they belong to i 
and as conneded with one another, or 
producing others : there being no na^^ 
tion, at leaft none eminent for civilized 
inilitutions, but what in its infancy 
has borrowed in part from the fettled 
policy of others. Thus Sparta did 
from Crete^ Athens from Egypt, Rome 
from Greece, and all the world in ibnie 
meafure from Rome« 

But it is no wonder that the Laiws 
of other countries are fo little known, 
if we confidcr, i. That Laws are 
a fubjedt which few people are ac- 
quainted with* Very few, compara*^ 
i ., lively 
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tively fpeaking, know any thing of 
thofe under which they are bred, and 
of which they daily partake the benefit. 
2. Where there arc abilities and incli-^ 
nation, there is too often want of Op- 
portunity. The knowledge of Laws 
wants a longer refidence, and a more 
feledt acquaintance in foreign countries, 
than what would ferve for defcribing 
or colleding natural curiofities : they 
are a fubje(3; which, as every body that 
vifits a foreign country can not under- 
ftand, fo every body that lives there 
can not communicate, 3. Many coun- 
tries themfelves, have no materials of 
this kind to communicate. Very little 
Law, I imagine, is to be looked for 
among the Indians in America, or thQ 
States of Barbary, 

^IJNOMUS. 

I find then we are rather to thank 

you for what you have done, than to 

Vol. IIL E cxpca; 
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expe£l more : and if fo^ the bcft apo* 
Jbgy I can rnake for my undertaking^ 
will be the readinefs with which, at 
your command, I fet about it. 

§. 14. The excellence of the EngUflj 
Conftitution, tho' not fufficiently ad- 
inired or underftood by the generality 
of thofe who live under it, has been 
the fubjefl: pf much applaufe to many 
foreign writers of the greateft eminence : 
fome of jhem have commended it ia 
a minute di^fcription of its particular. 
Htjualities ; others^^ in difcuffing that 
celebrated qvieftion ^* about the beft 
form of Government," have terminar 
ted the difpute, by deciding in favour 
of that i* mixed Jorm,'* which chiefly 
refcmbles our own. 

The Cpnftitution pf this Country, in 
a few words, is that of a mixed limited 
Monarchy, The Laws by which it is 
governed are what every man irf it con- 

fents 
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fcnts to ; the Legiflaturc virtually re- 
iiding in the King» and the whole 
Body of the People : as every man is 
a party, either in perfon, as the King 
and the Peers ; or by Reprefentation, 
as the Commons. The two former adt 
by an inherent, the latter by a dele- 
' gated right. The ordinary power of 
interpreting thofe Laws is diftindt from 
the Cfown and the Legiflature. The 
executive pqwer is folely in the Crown, 
affifted by Council of its own chu- 
iing : and, whenever therp is occafion, 
by the great Council of Parlian^eQt, 

The features of Monarchy are vifi^ 
ble in the executive Power being vefted 
iplely in the Kingj^ and in every point 
of his Prerogative, The Limitation of 
the Monarchy is vifible in the King's 
governing according to fettled Law, 
and in his being only a part of the le^ 
gillalive body. 

E 2 Thq5 
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Thus are we, in fadl, poflcfled of 
what Heraclitus of old pidlured to him- 
fclf as the beft idea of Government, 
the art of governing All by All. And 
eonfidering Government as a kind of 
political Architefture, if a Conftitution 
]ike our own refembles a Pyramid, be- 
caufe that, of all figures, is the firmeft, 
from the breadth of its bafe, and its 
being terminated in a point; as Go- 
vernment cannot have a wider founda- 
tion to reft on than univcrfal confent, 
or a narrower point than the executive 
authority of a fingle Perfon ; we may 
reafonably hope, while it ftands on its 
bafe, that this Pyramid may vie in 
firmnefs and ftability with thofe famous 
monuments of Egypt. 

§. 15. If I was expe<fted to expatiate 
on the elTcntial parts of the Conftitution 
thus defcribed, I muft repeat and ex- 
plain, in Icfs general terms, what are 

the 
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the rights of the king and the peo- 
ple. 

The firft are well enough compre- 
hended under the fingle word " Pre- 
rogative/' By Prerogative I mean the 
antient coniiitutional Rights and Pov^r- 
er vefted folely in the Crown* This 
is a copious fubjeft, when it comes to 
be detailed into the feveral Branches of 
Adminiftration^ Revenue, Suits, and 
the like* The great writers upon it. 
Lord Bacon and Sir Matthew Hale, tho' 
they have faid much, have left more 
unfaid* Hut the Power of the Crown 
in the executive part of Government, 
whereby the King ails for the Public^ 
is what we are moft concerned with 
at prefent, as pervading the whole, 
and adive in every part of the kingdom, 
and at all times* And fo abfolute is 
this Prerogative of the King, confined 
by the Conftitution to the Execution 
E 3 of 
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of Laws, not extending to the making 
of them, and cxercifed in the pradi- 
cal part of Government ; fo abfolute* 
I fay, is it, that neither Houfe of Par- 
liament regularly takes cognizance of 
any thing that is paft, without an 
authentic information of particulars 
from the Crown itfelf, either in de- 
bates on the fpeech delivered from the 
throne, or on papers laid before either 
houfe by a meflage from the King, or 
in confequence of an addrefs to him 
for that purpofe. 

To fliew Prerogative^ thus defined, 
is not an enemy to Liberty^ to which 
fomehave ever affeded to oppofe it, 
I would reafon thus : that the only 
idea of Liberty in fociety is the power 
of adting as we pleafe, in all cafes not ^ 
forbid by known Law; that thejuft 
Prerogative is part of the comriion Law, 
^nd muft be evidenced in every inftance 
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ts common Law itfelf is, that is^ by 
immemorial ufage, uncontradidled by 
Adt of Parliament ; arid therefore that 
the Power of the Crown fo eviden- 
cedi can no more be repugnant to 
true legal Liberty^ than a particular 
Law is. No new Prerogative can 
flart up at this day^ any moi:e than 
new common Law ; and any pretence 
to either, that is contradicted by an« 
tient ufage^ and not fupported by 
adl of Parliament^ can have no binding 
powers or produce any legal reflraint 
on natural Liberty. 

The chief power then of tJtecuting 
liational councils^ does^ by the condi- 
lution^ refide in the Crown : but the 
King, as a part of the Legiflative Body^ 
in regard to Laws^ does nothing in thd 
firft inftance ; he can at any time re- 
je6t, but cari rtdvcr propofe. His Power 
in that particular is only in the laft re- 
E 4 fotti 
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fort ; like that of a court of juftice that 
has final jurifdidlion on appeal^ but 
can not interpofe in the firil inflanc«* 
In both cafes^ the excellence of the 
Conftitution is feen, as both are by 
thefe means fubjed: to the greatcft ex- 
ercife of the wifdom and juftice of the 
nation « 

The two Houfes of Parliament are 
in all legiflative Steps mutual checks 
on each other ; each an adtive part of 
the Legiflature,; each poflefled of va- 
luable privileges and peculiarities. The 
Houfe of Lords is the higheft Court 
of Juftice; the Houfe of Commons 
the higheft Inqueft of the kingdom* 
The Judges, are afliftants to the Houfe 
of Lords in their judicial capacity, 
but are members of the Body of the 
Commons, as they emphatically ftiled 
themfelves on a former occaiion« 

I §. 16. 
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§. 16. The Conftitutioh thus de- 
fined as to its efientlal parts^ has beca 
grofly mifrcprefented in many vciy 
important points ; which if I do not 
clear to your . fatisfadion at prefcn^ 
I {hall fo far obtain my end as to 
awaken your attention to them here-- 
after. 

The records of Englifli antiquity, 
few of which remain, and thofe few 
not fairly examined, have occafioned 
fome doubt about the antiquity of the 
Conftitution, As if in the more an- 
cient parts of its Hiftory, the traces dt 
' abfolute . Monarchy were difcernible : 
as if, even in times fucceeding the 
Conqueft, the Liberty the people were 
in fai^ poiTeiTed of, was rather an A& 
. of Grace in the Crown, than a matter 
of Right in themfelves. 

That the adual exercife of Govern- 
ment has often in reality deviated from 
7 that 
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that Conftitution now defcribed andt 
at this day enjoyed^ is too plain to de-^ 
tiy : and in what manner it has* done 
fo, I (hall attempt to rcfledt 6fi in tfael 
following obfcrvations* But the re- 
marks Philander has already made will 
i)ear me out in faying, there is a great 
difference in the out-fet between con- 
fidering thefe fucceflive variations as 
fo many new attempts to fettle i 
Conftitution, or as endeavours to bring 
it back to the old one already fettled. 

Hiftory indeed carries us back as fai* 
«s times precedirtg' the birth 6f a fingte 
Government in this ifland* Csefar 
found the Britons divided into feveral 
little States j and the Saxon Heptarchy 
broke that aflemblage, which the Ro- 
man Government in a great meafure 
had formed* But from the firft dawa 
of Monarchy (if even thefe litrle Statesf 
Were not each a kind of liatited 

Monarchy 
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Monarchy themfelves) Laws are to be 
fouhd coeval with it. From the Con- 
queft, I fuppofe, this does not admit of 
a difpute; tho* I am aware even at 
this period, the Laws which I urge as 
a proof of the Limitation of the Mo- 
narchy, are turned againft us. The 
objedion on a larger bottom is, that 
the Laws, for a long time after the 
Conqueft, carry the air of a Royal 
Grant on the face of them, rathei: than 
that of a Parliamentary Sanction. This 
objedion might be anfwered from the 
ftyleofthe Laws themfelves^; and in 
that view, the flrongeft exceptions 
that could be taken would vanifh as 
foon as mentioned : but that fiibjeft 
may meet us again hereafter, and 
would be too great a digreffion in this 
part of our enquiry. 

Others have argued from the want 
of Returns to Parliament being founds 

X to 
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to the want of Being of a Parliament 
itfelf : which fuppofition, befides be- 
ing refuted by faA in this inftance, 
may be extended to (hake the credit of 
half the Englifh hiftory* 

Again^ the formation of two diftindt 
jiflTemblies of the Lords and Commons, 
fome have as wifely made the ^ra of 
Reprefentation of the People ^ though 
there are arguments enough to prove, 
that the two Houfes Were as diftindt 
in their legiflative capacity when they 
met together, as they were when they 
-feparated, and formed two Houfes, as 
we now underftand the phfafe. It 
would otherwife have been unneceA 
fary to have reckoned them as com« 
ponent parts of a Parliament in the 
antient A£ts, as was ufually done long 
before any traces of diflind. parliamen- 
tary afTemblies. 
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The true antiquity of the Repre- 
sentation of the Conimons is a pointy 
as I take it» ei>tirely unfathomable. 
There is very little evidence at all 
about the matter, that goes very far 
back; and moft of that is fo ambi« 
guous, as to furnifh no clear decifive 
conclufion. But whatever the mode 
ef this reprefentation originally was, 
or tho' it might long continue to be 
different from what it has fince been, 
it is very difficult to difpute its exift- 
euce : becaufe it correfponds with the 
abftradt reafon of things in the idea of 
a free Government ; it refults from the 
origin of Governnient as founded on 
confent> and that of our own in par- 
ticular, not an abfolute but a limited 
Monarchy. The Body of the People 
mud, therefore, always have had fome 
right to (hare the legiflative power; 
it cannot be fuppofed this right could 

ever 
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ever be entirely given up, bul; only 
delegated to others, entruiled to a.6t for 
them. 

The lateft writers upon the fubjedb^ 
vho have ranfacked the volummous 
eontroverfy kept up by Dr. Brady, Pe- 
tit, and others of the laft century, aa4, 
who may be fuppofed to have picked 
put from all of them what they appre-* 
bended the ftrongeft part of. the argu- 
ment, have left it juft where it was. 
And as it is eafy to fee that ia difcuHing 
this queftion much mud be fuppofed, 
as well as argued \ it may be as weJl for 
the future, at leaft for us at the prefent, 
to fuppcfe at once, without the parade 
and futility of argument, a thing in it 
felf highly agreeable to reafon, rather 
than again to attempt to prove it, much 
more than to attempt to difprove it, by a 
crowd of authorities, moft of vvhicli 
are dark, equivocal, or inapplicable. 

Th(j 
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The Separation of the Houfcs is 
fcomtnonly referred by hiftorians ix> tha 
time of Edward the Third ; though 
I have never been able to find on whafi 
argument the fuppofition was bjuilt^ 
(except that of feeing no traces of fe-» 
paration before that time. The pre-, 
cife year of the feparation no body has 
ever pretended to fix ; bat the fuppo- 
^tion of the feparation commencing in 
the reign of Edward III, is very pro- 
bable, as v^ill appear from confidering 
^ very particular circumflancc ; which 
) apprehend will fupport the notion 
rather by a pofitive faft, than leave it 
to be barely concluded (as it has hi- 
therto been) froni want of evidence to 
the contrary. 

Lord Hale, from a very c^reTuT in-- 
fpCiSlion of the old Parlianiient Roi!s, 
has obferved, that from the time oi 
Edward L Afts of Parliament were 

drawn 
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drawo into the form of a Law in the 
firft inftance; — but he adds, " that 
from near the beginning of the reign 
of Edward III. 'till very near the end 
of Henry VI. they were not in the firft 
inftance drawn up into the form of 
A&s of Parliament, but the petition 
and anfwcr were entered in the Parlia- 
ment Rolls, and out of both, by the 
advice of the Judges and others of the 
King's Council, the A£t was drawn up 
conformable to the Petition and an«* 
fwer.'* — The obfervations arifing from 
this remark of Lord Hale's, I think, are 
fairly thefe ; that on the one hand, the 
feparation of the Houfes, fuppofing it 
happened ia his reign, accounts, for 
this alteration with refpe(3: to the in* 
trodudion of the petition and anfwer : 
on the other hand, that this altera- 
*ion in the manner of paffing Laws, 
was an immediate and ncceffary cbn-^ 
1 fequcnce 
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lequence of their reparation; and 
therefore in feme degree a proofs that 
they feparated at this tlnGie; and . not 
before. For, !• the time itfelf corrc- 
fponds in both cafes, a. Their connec* 
tion feems evident by confidering that 
more fornti muft neceflarily be required 
in obtaining the Royal AfTentj and the 
confent of the Lords^ wh^n neither the 
King nor the Lords met together \yith 
the Commons^ than what was required 
when they did meet together. This 
conjefture, however, on a nice point 
of antiquity^ you wiil^ I z^i convinced^ 
receive with candour, as I prpmife, on 
my parti it will not be defended with 
obftinacy agaifift teaifoAabl^ : convict 
tion. 

§• 17^ One would think the objeds 
of Reprefentation fbould be lefs liable 
to difficulty than either its antiquity or 
origin. Every body might know what 

Vol. in. F a Par- 



Digitized by VjOOQIC 



66 E U N O M U S. 

a Parliament is, and that it confifts of 
the " tbree Eftates of the Realm :*' 
yet even here writers of great charac« 
ter have introduced a diiHculty, though 
fometimes perhaps rather to manage a 
prefent controverfy, than grounded on 
any real doubt of their own. Sorne^ 
by the " three Eftates of the Realm/* 
underftand the Nobility, Commons, and 
Clergy ; and hold a Parliament con* 
lifts of the King and the three Eftates^ 
of the Realm. On the other hand, 
the better part (as I conceive) include 
the King as one of thofe Eftates : and 
in their notion, the King, Lords, and 
Commons, are the three Eftates of the 
Realm : thefe, it is plain, do not in 
this refpeft diftinguifh the Bifhops from 
the other Lords, nor the] Clergy from 
the Commons. 

Now if this controverfy is not mere-* 
]y verbal, as I fufpe<fl it is, it is capable 

of 
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bt being brought to a fliort iflue. It 
tnay ht allowed^ I thinks that an Eftatd 
of the kealtni confidered as a com-» 
ponent or integral part of the Parlia^ 
inent> if it means any things muft 
mean one of the eff^ntial patts of the 
Legiflaturei withoat the confeni of 
which> or of the majority of the indi* 
viduals that compofe it» ho : Law caft 
pafsi Thus it is well known if a Bill 
does not gain the confent of the Lords 
and of the Commons^ as well as the 
koyal AiTent) it liever beeonles a LaWi 
Thofe who maintaiii the Cl^rgy^ as 
diftinguilhed from the Laity^ are li 
diftind State of the Realms mufli ia 
defence of one hypothefis^ be obliged 
to maintain another more difficult to 
fupport than that for which it is iiH 
tended to be a foundation « They muft 
fuppofe^ as indeed they feem to hav^ 
donej that theClergy in Parliament muft 
F 3^ U 
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be reprefentcd by the Bifhops : from 
which notion thefe confequcnces foU 
low; !• Firft then the Clergy, who 
arc, except the Biihops, .all of them 
Ari&ly Conilmoners, are reprefented by 
Lords; a mode of reprefentation not 
analogous to that of the Commons 
among the Laity. 2. If the Bifliops 
are the Reprefentatives of the Clergy, 
and in that cafe a feparate State of the 
Realm, their concurrence muft be an 
cflential requifite to an A6t of Legifla- 
tion : no Law can pafs without their 
confent. This, as I have already faid, 
snuft be the idea of' an Eftate of the 
Realm. Perhaps theyi will abide by 
this latter confequence, and in proof 
of their notion, refer us to the legjila* 
tive declaration in' every A6k of Parlia-* 
ment, which runs, " It is lenadted by 
the King, by and with the advice and 
confent of the Lords Spiritual and 

Tern- 
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Temporal, and Commons^ in Parlia- 
ment- aflembled." This diftinft enu- 
meration, they may urge, (hews the 
Spiritual Lords are a diftindt State of the 
Realtd. In my turp I muft aflc, !• 
Whether the Spiritual Lords would 
Dot be included if not expreiled ; if the 
ckuie had run by the King, Lords and 
Commons ? If I miilake not,' this form 
has been ufed. 2. But tho' expreiled, 
does it mean any thing more than a 
bare diviiion ? Would not the third 
Eftate, the Commons, if charadlerifed 
by the various objeds of Reprefcnta- 
tion, be the fame in effed: as it is 
now, if it was to i*un (inftead of Com- 
mons) Knights, Citizens, and BurgeiTes 
in Parliament aflembled ? This form I 
know has been ufed, and the efFedt has 
been the famie : and if any argument is 
to be drawn froni the fimilarity of the 
cafes, the exprefs* mention or omiilion 
in the firft cafe, would have no more 
F 3 weight 
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^ght than it has- in the other, An4 
yp% though the expr^fs mention of tho 
fpiritual l^ord? does not wake them -^ 
diftind branch of the I^egiflatqrea therci 
fceip to te many good reafons for this 
form. This infertion (erves as a con-s 
ilant recognition of their L.egiflative 
«:apapity, either i, to prevent peoplq 
in all ages arguing againft their legifla* 
tive right, frown fame peculiar circum-t 
glances attending thein j as their no| 
heing U<cd by Parliament as temporal 
l^ords, in the forms of proceeding at 
Co(npon liaw j or their not giving th^ 
votes en the Trial of a l^eer, tho', it ia 
well lu^own. they attend during tho 
evidence* decline voting in capital gafea 
from principle's of the C^non l^aw, but 
virl^en they retire^ always proteft their 
right of voting, z* M0re particularly iq 
thefe later times, to exprefs a juft aihhort 
rence of theformer age» whejn their rij^ta 
were fp wickedly attacked*, w»4 tbeif 

xejamyA 
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removal from the Houfe of Lords 
was the iirft ftep to the difTolution of 
the Government* This facred order^ 
a very early eftablifhment of Chriftia** 
nity, I confider as one of the guardians 
of the Engliih Church in the moft emi* 
nent manner : and in that capacity, I 
hope, they will continue to fit in that 
Houfe to the end of time. For the 
antient Ecclefiaftical and Civil £fta« 
blifbmeqts are fo interwoven in our 
Conftitution, and formed for each 
other, that any one who is not indif- 
ferent to the latter, can not but wiih 
perpetuity to the former ! 

But the quefiion now before you 
is, whether the Spiritual Lords are 
a diftinSi State of the Realm ? It feems 
to be clear in the material fenfe as 
a diftinA Branch of the Legiilature 
th^ are not. For fuppofe a Bill 
brought into the Upper Houfe which 
F 4 the 
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the Blfhops were unanimous againft, 
ahd that the Temporal Lords^ or at 
4eaft a majority of them, was as ftrong 
for it I I apprehend the Bill muft pafs, 
notwithftanding the difftnt of the Spi- 
ritual Lords. If fo, they can be no 
feparate State of the Realm. Whe- 
ther the infertion of the codfent of 
the Spiritual Lords (hould be continued 
In the Bill in fuch cafe, being an aver- 
ment againft fa£l ; or whether that in- 
fertion is rather matter of form * (for, 
tho* antient, it has not bden regular 
nor uniform) might be matter of quef- 
tion ? But fuppofe a flronger and a 
more probable cafe, that the majo- 
rity of Bi(hops were againft a Bill, aad 
the reft of the Bench concur with 
the' majority of the temporal Lords 
in paffing it 5 the cxprcffion in the 
A<5t would in that cafe be realised, 
»nd I make na doubt ihe Bill would 

pafs; 
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pafs : or elfe it mufl; be allowed^ the 
majority of the Bifhops might at any 
time controal the majority of the 
rioufe. But if the Bifliops are really 
a diftin(5t State of the Realm^ the 
majority of their order is as neceffary 
to every legiflative ad, as the confent 
of the majority of the Gommoos is to 
pafs a Bill thro' their Houfe. So that» 
in whatever light the cafe is confidered, 
it appears the Bifhops do not fet in Par^ 
liament asReprefentatives of the Clergy; 
xir can be coniidered as a diftind State 
'of the Realm. * I know the argument 
, of a confiderable writer on this fubje^ 
chiefly turns on the admiflion of his 
antagonift, " that the Clergy are one 
of the three Eflates of the Kingdom, 
and he infers from thence (juftly as it 
^ms) that they mufl thtrefoce be one 
of the three Eftates in Parliament.'* 
But I am at a Ibfs to guefs what that 

writer 
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^H^iter means by three Eftates of the 
JCingdom^ unlefs confidered merely io 
Teipe'<^ to Parliament* If the fubjed:8 
<D|f this kingdom are to be confidered in 
general as Clergy or Lay, there would 
be but two Eftates of the Kingdom ; 
but if according to their Profeffipns o|r 
Employments, there may be ten times 
9$ many, 

§. i8* The Conftitution has like- 
:wiie had the ill fate to be cenfured as 
well as mifunderftood. But becaufe 
my audience are as little difpofed to 
Uften to cavils, as I am to be at the 
pains of refuting them» I fhall Aot 
mention any trifling exceptions, but 
iome that are of more weight and 
more extenfive confequence. The 
Keprefentation of the People, it is 
thought, is not only groily unequa]|,i 
but in effect perverted from the natu**- 
wl Intcrcft of the Country. If I un- 
derhand 
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derftand this lad objedion^ it might 
be waved in this difquiiition ; becaufd 
it is rather an accidental deviation in 
fySt from the Conftitution^ than any 
fault to be imputed to its frame and 
eflential ibiidure : but however, it 
ihall not alto^ther be paifed over ia 
^lence. 

The Repreientation then is cenfured 
^ very unec|uaUy diftributed. The 
Counties and large Cities are thought 
to have too few Reprefentatives, and 
the infinite fwarm of little infigni? 
ficant Boroughs, which Bifhop Bur-* 
net has fomewhere called ^' (Jbe rot-^ 
ten fart (^ the Qqnfiitution^^ arq 
thoujght, and, in one light, juftly 
thought, to have too many. Thofe 
who make this obje<flion will extend 
it by enumerating confequences, to 
which their imagination, at ]eaft, hat 
given s^n air of reality. They will teU 

7 ««» 
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us, that it is from hence, if from any 
quarter, muft creep in that corruption, 
that may, in time, deftroy the Conftr- 
tion. For if any (hould come in by Cor- 
ruption, they would maintain them- 
fclvcs there by it ; would fell their votes 
to rcimburfe the purchafc of their feats. 
They will tell us, that it is bad in 
many other views ; that hence the 
monied Intereft come into Parliament, 
in oppofition to the natural Intereft of 
the Country : and thofc who have not 
a foot of Land (fay they) will care 
very little for the Meafures that chiefly 
afFedt it. What is it to them, whe- 
ther the Land is over-taxed or uncul- 
tivated, while the Traffic of Public 
Funds is advancing on its decay ? 
The furprifing number of little Bo- 
roughs too (independent of the Cor- 
ruption, that probably flows from 
hence) will be one reafon, why many 

of 
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of their Members muft be Strangcn 
to the particular Places they reprefent. 
Not, perhaps. Strangers to the ConfU* 
tution, as in the former cafe ; but fuch 
Boroughs muft be reprefented by 
thofe, who, if equal to the trufl, yet 
living at a great diflance, can never 
protedt, or be acquainted with the 
Interefl of their refpec^ive Borough^ 
fo much as others of equal abilities 
muft be, if chofen from, their own 
neighbourhood or Country. This was 
the wifdom of the Conftitution (it 
may be faid) in the return of Juries j 
can we imagine it to have been lefs 
intended as to Members? Was every 
Cafe of Private Juftice to be decided 
by thofe, who from their vicinity to 
jthe place, where ,the Queftion arofe, 
might beft underftand the nature of 
the Cafe and the Evidence before 
them ; and yet are queftions of im- 
portance 
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portance to the Community^ mofit 
particularly to fome parts of it, fit 
to be difcufjed by thofe who are ac* 
qaainted with no one part of it more 
than another ? The term EledHon, they 
will add> muft become merely nominal | 
or elfe who can fuppofe it natural to 
eJe^ Strangers to reprcfent them ? the 
Cong^ de Elire for a BiOiop^ is not in 
courfe of time become more fabulous 
than fuch an EleSion of a Member* 
The Writs of Eledion themfelves, 
fpeak as ftrong in this cafe as the other 
do in cafe of Juries. Particular places 
themfelves too, it may be thought^ 
fufier in other refpeds on this ac« 
count, befides having nobody to pro« 
tedt their Interefl in Parliaments A 
decay of hofpitality, the good genius, 
as it were, of a country life 3 and a 
neglect of the friendly intercourfe be^ 
tween Landlord and Tetaant, may 

oftea 
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often be another confequence of flight^ 
ing the owners of landed eftates a« 
Reprefentatives* There is no tye to 
live with, or do^ood ads of neigh^ 
bourhood to thofe, who^ in the moft 
important cafes, will prefer a Stranger 
to a Neighbour. Rents can be re« 
turned at a diftancei and tho' th6 
Eftate may fufier when deprived of the 
refidenceof its Owner; or the Profits 
may be, funk in pafiing thro' the Stew^ 
ards hands : yet the Owner fubrfiit^ 
to this tax, to live more at his eafe 6i 
fancy elfewhere. 

Tho' thefe circumftances fhould not 
lalways take place j yet (they will add) 
the eye of reafon, impartially forvey-^ 
ing the plan of a weU*modelled Legi(^ 
lative Body, will look upon a fmall 
Borough fending as m^jr Members as 
one of the firft trading Cities, or as a 
large County, in almoft as ridiculous a 

light. 
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lights as one particular inftance of Rit« 
prerentation» alluded to by Mr. Locke^ 
than which nothing can be more cont>* 
fefledly abfurd, ^' d^t the bare name 
•< of a. Town, of wnich there remains 
^^ not fo much as the ruins, where 
^^ fcarce fo much houfing as a fheep* 
** cote> or more inhabitants than a 
«^ ihepherd, are to be founds ihould fend 
*^ as many Reprefentatives to the grand 
f^ AfTembly of Law-makers, as a 
«* whole County, numerous in Peo- 
** pie and powerful in Riches/* All 
this may be faid perhaps in fupport of 
the objection. 

§,19. What are we to fay in anfwer 
to all this ? Thefe two things I cori« 
ceive. i* That admitting this inequa-> 
lity to be the grievance complained of, 
it can not now be redreifed. 2. That 
it may reafonably be doubted, however, 

whether. 
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whether, every thing confidered, it is 
in fadt fuch a grievance or not. 

If it is a grievance, it is fuch an one 
as can not be redreifed. And I found 
this aflertion on two grounds > that the 
very attempt to do it would totally un- 
hinge the Conftitution ; and. if it was 
once done, according to the moft ima- 
gined plan of perfedion, the efFefts of 
it could never be lading. 

Political Projedors will tell us per- 
haps, this new modelling of the Le- 
giflative Body would be only, " Ripi- 
glia^e II . Stato," in the Florentine 
phrafe ; ** bringing things back to their 
original eftablilhment ;*' an expedient 
approved of by all politicians. I 
ihould rather look upon the expedient, 
in this cafe, not as an attempt to re- 
fettle, but to new-found the conftitu- 
tion : which if it could fucceed at lad, 
mufl: in the preparation towards it 

Vol. III. G produce 
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produce univerfal confufion ; by dif- 
pofleffing every part of the Kingdom of 
Rights they have fo long been pof- 
fcfled of; and in their nature the moft ^ 
important of all others, becaufe they 
are the foundation of their fecurity and 
protedion. To disfranchife the Bo- 
roughs themfelves, anfwers no end ; a 
prefcriptive Right of fending Members 
Woiild continue. To difannul that pre- 
fcription would be little lefs than Sui- 
cide in a Parliament. It could never 
be thought of in praftice but in the 
moft troublefome tumultous times j or 
at leaft can not fail of producing them^ 
It was not perhaps the worft proje6l 
of Clromweirs time ; but it was cer- 
tainly a projeft fit for no time, but 
fuch as his, when the conftitution 
was already overturned; and it was 
only left to tonfider how they couH 

build 



Digitized by VjOOQIC 



DIALOGUE IIL 85 

l^uild a new one on the ruins of the 
old. 

But fuppofing this Jlefprmation once 
made, could it be lafting ? Would not 
this inequality in the Reprefentation 
imperceptibly recommence almoft as 
foon as reformed ? Much of it is ow- 
ing to the furprifing alteration that 
time and accidental caqfes have pro-* 
duced in the commerce, wealth, and 
importance of places jhcmfelyes. Some, 
fojr inftance, were once Epifcopal Sees, 
and Places of great opulence; tho' 
DOW within the reach of the objedion, 
almoft as much as any Borough what- 
,cver. Another caujTe of the inequality 
complained of, ari/cs out of this al- 
ready affigned. Many Boroughs have 
teen fo fenfible of their decline, and 
their comparative unimportance to the 
Community, that they have themfelves 
petitioned againft, and aboli(hed their 
G 2 own 
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own right of Reprefentation. For a 
Member's wages, it muft be owned, 
was, heretofore, no inconfiderable Tax 
on a fmall Borough. And may not 
thefe or other unforefeen caufes, at the 
diftance of a century or two, operate 
as ftrongly after a Reprefentation was 
new modelled, as they did before, 
Avhen they gave rife to it ? 

If then this inequality of Reprefen- 
tation can not be altered without the ut- 
moft hazard, and when altered, can not 
be fecured from returning : what rea- 
fons can there be for making the al- 
teration ? Much lefs, fure, is to be faid 
for the alteration, if the thing itfelf 
is fuch a grievance, as is neither pub- 
lickly fecn nor felt. 

In faft, the grievance from this quar- 
ter is chiefly fpeculative; the objec- 
tions I have flated on this head, do 
not flow altogether from thk fouirce : 

they 
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they have other caufes capable of 
producing them as well as this. And 
the objedtions are fo far from adtually 
exifting at the fame time, (as they are 
ftated) that one may fervc to take off 
the force and preflure of the other. 

In the firft place, I am not fatisfied 
that fmall Boroughs are the only fpot 
where Corruption thrives : it is a weed 
that naturally thrives beft in a rich foil ; 
it grows up with Liberty. It can not 
be perfeftly rooted out, without injur- 
ing the better produdl of the Soil itfclf ; 
but there are ways of keeping it under.- 

But fmall Boroughs, it is faid, are 
more liable to Corruption, becaufe more 
likely to be reprefented by Strangers ; 
and this goes upon a fuppofition of that 
kind, which the Logicians call zpetitio 
principih that the Election of a Stranger 
is, in efFeca, rather a purchafe than a 
choice. That many of the Rcprefenta- 
G 3 tivcs 
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tives of fmall Boroughs, muft be Stran- 
gers to the Places they reprefent, I ad- 
mit : thofe who are qualified, merely in 
refped: of neighbourhood, may be dif- 
qualified for the tiruft In other refpeds ; 
neither their fortune, capacity, nor 
inclination, may fufficiently concur for 
this purpofe. 

That fmall Boroughs muft exift as 
well as large Boroughs ind Cities, hals 
been already clearly fhewcd ; and that 
Time and Chance will be an 6vcr- 
match for any Reformation of thii 
kind. 

But froi!n the neceflary exiftence of 
fmall Boroughs, I am enabled to an- 
fwer the objecftion that was made to 
them, merely frorii thieir being repre*^ 
fented by Strangers. !• It is not only 
neceflary they (hould be fo reprefente^, 
where there 13 no one qudlified who Is 
an Inhabitant or Neighbour : 2. Biit 

even 
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^vcn on many accounts, tho' there is. 
And this latter for the Intcreft of the 
Borough itfelft and of the whole Cooj- 
xnunity at large. 

I. For the Borough itfelf. For by 
thefe means, the Choice may as well 
befuppofed, on an equal . Chance^ to 
be improved in fome inftances, as per- 
verted by Corruption in others. Shpuld 
it be infinuated that ^ ftranger is not 
able to promote the particular Interefts 
of any Borough £0 well as one that 
has a natural IntereA ; it may well be 
doubted. In the iirH: place, when a 
Member is once elected, there is a to- 
tal delegation of the political Power 
of the Conftituents to the perfon :elc(aed 
as their Reprefentative ; without their 
being able to enforce their inftrudiioas 
to their Reprefentative ; or his being 
accountable to his Conftituents for his 
cohdudt. And however diifatisfied 
they may be with his Conduct, in 
G 4 refpeft 
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rcfped to public Mcafurcs, or the In-^ 
tereft of the Borough in particular^ I 
know not how they can redrefs it 
otherwife^ than by bemg more cautious 
in the difpofal of the Truft for the fu- 
ture, when the term of the Truft ex- 
pires. An4 this circumftance, among 
others, may ferve to prove the utility 
of frequent Parliments for the particu- 
lar intereft of the Conftituent. But 
fuppofing a Member (as we may in 
general fuppofe him from motives of 
Gratitude as well as Intereft) inclined 
to liften to the Inftrudtions of his 
Borough ; a Corporation may inform a 
Stranger, as well as they could one of 
their own Town : and he can prefent 
their Petition to the Houfe as well as 
any one elfe. But what, in the mean 
time, is this Natural Intereji that 
is fo much talked of; that gives one 
man, who lives within a mile of a 
. Corporation, fo juft a preference to 

onQ 
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one who does not live within a hun- 
dred ? It is not in point of abilities of 
the Candidate ; becaufe abilities are not 
local. It is not in point of income, for 
the fame reafon. The objedtion, pec- 
haps, fuppofes, that the income of a 
Stranger is too apt to bear down every 
thing elfc ; to lay abilities entirely out 
of the cafe; and to make its way 
merely by its weight. Are then, on 
the contrary, the abilities and charadlcr 
of a Neighbour always the ground of 
fuch an Eledion ? Or is there no vio- 
lence done to the Freedom of Eledion, 
from this quarter? Such an Election 
may often be the efFeft of an undue 
influence, tho' not of Corruption;, 
Corruption, I mean, in the confined 
fenfe, in which it is commonly ufed to 
denote pecuniary influence alone. And 
in arguing this queftion, you will ex- 
cufe me if I defire another Term may 
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be fettled as well as that juft explained. 
If Natural Intereft means only a large 
Eilate in the Neighbourhood of a Bo- 
rough-Town ; the argument in favour 
of its Proprietor is by no means con- 
cluftve. If the idea of a large Eftate 
was naturally united with an idea of 
aAual Benevolence, as extensive as the 
opportunity of doing good : when it is 
fo united, how is it poflible an Election 
fliould not be decided in flavour of fuch 
aCafndidate? At Icaft, who, that was 
not loft to all fenfe of Merit, and of his 
' Country's Intereft, can wifli it other- 
wife ? But if the owner of fuch an 
Eftate (hould either be not known to 
his Neighbours, or known greatly to 
':his prejudice: iif he was to bribe or 
to threaten his 4Dwn Tenants to com- 
pel their ^i£km to his Nomination ^ 
<ho' he owntd half the Borough-Town, 
l-ihould -always think, any one in the 

World 
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World (that the Law would allow to 
be a Member) would be a more eligi- 
ble perfon, than fuch a Candidate, 
It might then happen to be the Inte- 
reft of the Borough itfelf to chufe a 
Stranger. 

2. That it is for the advantage of 
the Community at large, that many 
Boroughs fliould be l-eprefented by 
Strangers, is a conceflion we have a 
right to expert from thofe who cenfure 
the general inequality of Reprefenta- 
tion in 'this Country. I will explain 
royfelf by particulars. The County of 
JMiddlefex, for inftance, where the 
greateft part of the bufinefs of the 
Kingdofn is tranfaded, where every 
perfon of figure alrfioft in the King- 
dom refides, either conftantly, or for a 
great part of the year, contains but one 
City, and not a fingle Borough : feme 
remote Counties have at Icaft a dozen. 
Is it not for the Intereft of the Pub^ 

■ lia 
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lie, that many of thofc who live in 
this County, fhould confult on Na- 
tional affairs ? Many of them have no 
Natural Interefl: out of this County ; 
iand, therefore, unlefs they offer them- 
felves to Boroughs in another Coun- 
ty, where they are ftrangers, they can 
have no (hare in Public Councils. 
This, in effeft, brings the Reprefen- 
tation nearer to an equality : by thefe 
means Middlefex or London, though 
each has but one place of Repre- 
fentation, will have, in effedt, ten or 
twenty, as its principal Inhabitants 
may be elcded to ferve for fo many 
Boroughs elfewhere. 

There is another and no very incon- 
fiderable advantage accruing to the 
Community, from the admiffion of 
Foreigners (if I may call them fo, in 
oppofition to Refidents) to reprefent 
Boroughs, where they have no parti- 
cular Intereft ; that by thefe means 
z Iri(h 
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Iri(h Peers, Scotch Commoners, and 
the Eldeft Sons of Englifh Peers, arc 
more eafily enabled to have a fhare ia 
concerting public Meafures. From. 
the firft circuniftance, more harmony, 
refpedively between the different Na- 
tions, is likely to be the confequencc of 
the fame Perfon being capable of con- 
fulting the Intereft of each. And as to 
the cafe of Peers Sons, particularly the 
Eldeft, fitting in the Houfe of' Com- 
mons, I do not fo much rely on die 
advantage of two in the fame Family 
having a Scat in both Houfes, bccaufe 
it is but an accidental advantage, and 
may change its complexion according 
to the State of Parties 5 butlmufturge 
it as an excellent Conftitutional Educa* 
tion againft they become Peers them- 
fclves. They by thefe means become 
early acquainted with bufinefs; and 
will fcarcely forget ever afterwards, in 

the 
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the Upper Houfc, the Liberty and Pri-? 
vileges of the Lower, which they for-r 
iperly infifted on as Members. 

I hope after this tedious examination 
of a cenfure too hadily pa^Ted on the 
Conftitution, I may conclude, thaj 
the inequality of Reprefentation is not 
in reality the jdreadful grievance comt- 
plained of. 

§• 20. The other cenfure that was 
paiTed on the Conftitution, from an 
improper as well as unequal Repre- 
fentation, I faid might be waved, be- 
caufe it is not general ; and apt fo much 
to be imputed to the Fr^me of the 
Conftitution, as to an accidental difre* 
gard of it. I did, however, il^ite tbat 
objedion, and have in part anfweje^ it, 
as it blended itf^lf wjth the Qther : anji 
I will now ihortly confider it by il- 
ifelf. 

The 
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The Monied Interefi^ in oppofidan 
to the Landed Intereji^ confidcring 
them as abfolutely diftindt in the Pro- 
prietors, ought never to be preferred 
to the Landed Intercft in the choice of 
Reprefentativcs. The reafons urged in 
the objection feem unanfwerable. But 
where one kind of Property is tem- 
pered with the other 5 tlie reafons, on 
which the objedion turns, feem to 
fail. And it is fuiiicient to fay, the 
Laws of thi« Country, as well as thofe 
of all well-policied States, have fecured 
a Landed Qualification as a nece/Tary 
Requiiite for the admifiioa into Na- 
tk>nal Councils, 

I ftall only add, in a general view 
of the Conftitution, it would be very 
unfea^Dnable to examine the propriety 
pf every particular Meafure, which 
the Law has prefcribed; where the 
Conftitution has necefTarily entrufteii 
the Law with the power of making 
2 fuch 
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fuch provifions as the occaiion requires. 
I only wi(h I have not been too parti* 
cular already. 

I flatter myfelf I have already traced 
the great outlines of the Conftitution ; 
if thefe are corredHy drawn, it will be 
eafy to fill them up at any time. It 
was admitted at the outfet, that the 
adminiflration had fometimes differed 
from the Conflitution defcribed ; I 
will not fcruple to fay, in fome inflan- 
ces, it has varied fo much as nearly to 
deflroy it. 

' §. 21. When I go on to explain 
this, it would very ill become me to 
refleta upon any little mifcarriage in 
the event, or mifcondudl in the Coun- 
cils of this or that particular year. 
The prefent fubjedl is too great for fuch 
a minute attention to particulars ; my 
own abilities as well as inclination are 
too fmall to fet about it. Fundamen- 
ts 
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Ul Errors are important and (landing 
leffons. The Refledions that arife from 
fads of a general nature, where they 
do reach particular men, are fupported 
by Hiftory, which is the voice of 
Truth s and borrow no Complexion 
from a fpirit of Party or Detraftion. 

From the Plan given of the Con- 
ftitution, you muft coUed, that its 
Prefervation depends on the free adion 
of its feveral parts : it is this alone 
preferves the Balance. The executive 
Power, by the Conftitution, is vefted 
in the King alone ; if, therefore, either, 
or both Houfes of Parliament, were to 
take the Adminiftration of Govern- 
ment into their own hands, there 
would be an end of the King's Prero- 
gative for the time, and in that of the 
Conftitution. The Conftitution would 
be equally overturned, if the King was 
to afiume the fole Power of making or. 

Vol. Hi. H difpen- 
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difpenfing with LawS; becaufe in ei« 
f her cafe the Parliament would be but 
a (hadow. To bring back the confti- 
tution^ if at any tinie it (hould be thus 
infringed^ to its true principles^ with- 
out changing it i to give the only ef- 
fedual application in this Country to 
the " Florentine maxim," without the 
confufion of which it will in mofl cafes 
be the Parent, muft, from what we have 
feen, except in very extraordinary con* 
jun<ftures, be the work of time alone; 
to operate in the one cafe, above put, 
by a change of the adminiftration, in 
the other by a new choice of Reprc-^ 
fcntatives. 

I have already difclaimed ihewing 
in particular inilances, how this Ba« 
lance has been afFcdcd : let us juft 
view it in the general courfe of Hif- 
tory ; more cfpccially from that period, 
where the Civil Conftitution becomes 

more 
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feefTary to be known ; I mean from tbci 
time of the Seventh Henry; 

§; 22; The Otivtrnmefiti in the ac-> 
tual exerei(e of it^ in the early times 
fucceeding the Conqueft^ inclined mord 
than it otight> fometimes to the abfo-» 
lute^ fometimes to the mere Ariflocra^ 
tical Formi The Political tnaxim is^ 
in general^ very|uft^ that fays ^' Power 
follows Property,*^ And ih the times^ 
IK^beri the Feudal Tenures prevailed in 
their greateft purityi the power of the 
great Baro&s^ had it been Regularly 
exerted, might have made the GQ|ern- 
ment AriftocratieaL But their occa-^ 
£onal adalationi or Unequal oppofitiod 
to the Crown, often brought it nearer 
to An ab^ttte MdnafHJiy; 

Henry the Seventh depre0ed the an-s 

tient Nobility as much as he conld^ 

He governed principally by an Bccle*- 

H 2 fiafttcal 
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iiaftieal Mihiflry, whom.be and thcHr 
own abilities had altogether raifed f he 
attainted the Yorkifts, of whom the 
Nobility chiefly confifted; he Gon- 
fented to forae Laws, made to promote 
the freer difpofal of Eftates Tails : ami 
thcfe circumftances co-operated with 
an increafed Luxury, that was the off- 
fpring of an increafed Commerce. 

That depFeffion of the Nobility, by 
taking fome weight out of one Scale, 
brought the Popular Scale nearer to a 
Balance With the Nobles; And the 
weight, added to the Popular Scale, by. 
their0wn Trade and increafe of Riches, 
from the difcovery of the new world, 
brought them ftill nearer to a Ba- 
lance. 

But the Political confequence of the 
People, tho' greater with refpedt to the 
Nobility than they had ever known, 
was but little, as yet, with refpe<St to 

the 
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tlie Crown. From King Henry the 
Seventh to King James the Firft, in- 
cluding both their Reigns^ the Crown, 
excepting fome (hort intervals, exercifed 
more than its (hare of the Legiflature : 
and the People had kfe of Liberty 
than the Conftitution deHgned them. 

A too fiidden and impious check of 
the Power of the Crown, at the clofe 
t>f the next Reign, produced a fuddeti 
Democracy. And, indeed, it is fcarcc 
to be wondered at, that a People who 
had fo'execrably vacated the Throne, 
(hould a&olifh a Houfe of Lords. A 
juft repeniance of this Ufurpation, 
guided by the hand of Providence, 
(hewed itfelf in the Re/ioration. But 
from that time to the Revolution^ tho' 
each Part of the Conftitution was 
nearer its proper poize ; it rather gave 
way to a ftretch of Prerogative,, and a 
thirft of abfolute Power. In the firft 
Reign, from an occafional naixture of 
H 3 indolence 
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tadoleoce apd 4iinpat|on in the Prim^ 
^ vtfi4 gaioiog of ibme leadUg mei| 
on his fide, «q4 the widae excrtiOQ 
by the Commons of the Power they 
were then po&Skd of; and which, 
from being over-great in the foregoing 
]R.eigD, funk below its proper leve) 
in this. In the S-eign of i^ng James 
fhe Seconds Papal bigotry co-ope?- 
fstitig with the fame fpirit of Pre^ 
rogative, h»d a ilronger tendency t9 
«.bibli)te Monarchy ; but moving more 
violently, was piore fuddenly and fa^ 
lally phecl^ed* From x\\t Ufvolutm^ 
I beiieve we are all agreed this Balance 
of the Cop^^tution has been^ upon 
|he whoki escdlently preferved : and 
whatever Uttle ftorms or heats of Fac? 
fion have ariien* (as no liength ^ time» 
I fim perfnaded^ from a review of our 
Hiftoryt will be free frotii them) they 
liave rather ferved to explain and fettle 
jTome iroportant Points^ than in any 

for- 
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fermidaUe degree to violate the Coa- 

ItitUtiOl^. 

§. 2j. The Balance then of thii 
Coni&tution^ you fee, has fometicna 
been loft; though, by the hands of 
Providence, it has, in time, been again 
reftored. And if we were to glanoe 
back, ever fo flightly, on Hiftory, we 
ihall find the only methods that have 
or can be employed, to deftroy this 
Balance, were by overAraining the re^ 
ipedive parts of the Conftitution. 

It was Lord Burleigh's miaxim, 
^* that England could never be ruined 
<« but by a Parliament^'* It mzyp 
however, be greatly hurt, if not 
ruined, without one. If the Crowa 
was either, of courie, to diflblve t 
Parliament diat oppofed its Meafures; 
or made a point of iecuring a Ma^ 
jority to carry them, either by to 
exceffive number of Place-men 10 the 
H 4 Lower 
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Lower Houfe, or an occafional increafe 
of Peers in the Upper ; thk would 
make large ftrides towards the appli- 
cation of Lord Burleigh's maxim. 
But we have feen from Hiftory, the 
Crown may be more prejudicial with- 
out a Parliament than it can with it ; 
by an improper or ill-defigned exercife 
of Prerogative. A Parliament that is 
fitting, that has been chofcn freely and 
adts without corruption, has various 
ways of obftrudling the progrefs of fuch 
mifchief : by refufing fupplies ; by re- 
monftrances to the Crown ; by im- 
peaching a corrupt Miniftry, And in 
this laft particular, the Conflitution h^s 
gained much fecurity by the conceflion 
the Crown made in the Aft 13th King 
William IIL in giving up the power of 
pardoning in cafes of an Impeachment 
by Parliaraient : for otherwife it is evi- 
dent the moft corrupt Minifter, under 

a pub* 
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' ia public profecution, after the moft 
glaring proof of his iniquity, could ca- 
fily have defeated all, as it were by 
• pardpning himfelf. But no extcnfivc 
fchemes can be purfued without mo- 
ney, the great external principle of 
motion in a State, for want of whicl^ 
however well fitted for failing the vcf- 
£c\ may be in itfelf, it will be becalmed, 
^nd muft wait for a wind ! The ef- 
•fedlive power of the Crown will there- 
fore neceffariiy be connected with the 
Parliament : and, therefore, unlefs a 
King is inclined to reign without a 
Parliament, and fupport bad Scheriies, 
cither by Exaftions at home, or Loans 
from abroad, by oppreffing his people 
or incumbering his revenue, (all of 
which have been pradifed in diftant 
•reigns) the execution of his Schemes 
muft b6 enforced by a Parliament ; and 
England, if it -is ruined, muft ih fuch 

cafes 
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cafes be ruined by a Parliament. That 
period, I hope, will never exift ; judg- 
ing, at leaft, from the Conftitution 
. grown up to its prefent maturity, andl ^ 
the efiential parts of it at this day ex* 
cellently well preferved, I flatter my-' 
ielf, that period wil] fcarce arrive, till 
univerfal Barbarifm cnpe more darkens 
this Weftprn Hemifphere; and Poli- 
tical Liberty, with Science its con- 
ftant Companion, is exilf^ to fome 
diftant p^rt of the Globe. 

Poi-|CR|TE8^ 

$. 24. I lind you are winding up 
your fubjcdJ, and by the tone of your 
voice, will foon drop into a conclu^on. 
But, entertained as I have been, I 
have all along been difappointed, in 
having no iketch of our Legal Polity; 
which furely, in a Conftitution go- 
verned by LaW| as you fet out witl| 

obf^rvipg;! 



' Digitized by VjOOQIC 



DIALOGUE III. 107 

chfcrylng^ iB a fubjed of great impoiv 
tancef aod which yow can not have tb* 
lexcufc for declining, that Philander 
inade with great propriety in his part 
of the $:oayeriation. Though I fufpeft 
your goo4 breeding, rather than your 
memory, ij$ to be blamed for this 
omiilion. You feecn induuriouJiy to 
have avoided that topic, perhaps lookw 
ing on it as a mere drug to ooe wha 
is of the Profeflion, or rather out of 
compliment to Philander, who is not. 

EUNOMUS. 

I can not but fay, that each motive 
}iad ibme weight in cccafioning my 
jPence on ithat head« 

Philander. 

I do not &c why they ihould ; I can 
a^fwer for my own curiofity to be in*^ 
fppatpd upon th»t fubjedt, and I am 

fure 
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fure you can do it in a manner that 
Jhall not be prejudiced by my want of 
experience. Policrites has already 
begged it : I concur with him ; but 
muft defire-you would addrefs yourfelf 
to me altogether, as if Policrites was 
out of tly room ; otherwife, your 
meaning may be fo involved in the 
mift of technical Language, that it 
will too often efcape me, and I might . 
as well be out of the room myfclf. 

EUNOMUS. 

I believe Policrites will join with 
me in thinking your reftridion very 
reafonable; and I will endeavour' to 
conform to it, as Well as fatisfy your 
requeft, 

§• 25. To give you a tolerable ge- 
neral idea of our Laws, which is all 
that can be done in this converfatlon, 
inftead of puzzling you wth the' Tcho- 

laftic 
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laflic divtfibnsy which many of our 
writers have fallen into in confidcring 
its conftituent parts, I will reduce 
them under thofe two comprchenfive 
Heads, to which, not only Fortefcue 
and Lord Hale have referred the Laws 
of England ; but all Laws in the world 
may well enough be clafTed under, and 
have been fo by antient Writers; I 
mean written . and unwritten : and 
thefe, in . our own Conftitution, arc 
the Common Law and Statute Law. 
When I have explained the chara<3:cr- 
iftic marks of each, you will well 
enough underftand one reilriclion that 
muft be added to this general divifion ; 
though if I was to begin with it, it 
would confound ideas rather than clear 
them. 

By Common Law, we mean thofe 

general Cuftoms that bind the whole 

Real;n, by an immemorial ufage. The 

7 time 
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time of Memory (as it 1$ called) or tbd 
pairticular aera^ that diitingutfhes ^ the 
fiatare of tbefe Laws, is the iir/l yeajf 
of King Richard the Firft. Evcrjr 
thing that was matter of general ob^ 
ligation before that time^ with all its 
confeqaetices^ is faid to be by Common 
Law; every new obligation induced 
£nce that time, muft be by fome A6t 
of Parliamentt tbe very Left?r of which 
Law«is now remaining^ What I havd 
further to fay of the Common Lawj 
ihall be only by way of Comment on 
thif definition. 

And from hence you will obfervd 
tbat» tho' indeed the Common Lawf 
in general, is Lex nm/cripta^ yet Come 
part of it may be preserved in writing 
without derogating from the juil idea 
of iu A Cuftom furely is not altered 
by writing it. Every thing that does 
bind the Subjeft^ and is not in Writ-^ 
- 7 ihgi 
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ing, muft be in force as Common Law : 
but Common Law itfclf may be pre- 
ferved in Writing, provided its ufage 
is immemorial, or the date of that 
Writing correfponds with the other 
part of the definition, by being ante* 
cedent to the period abovementioned^ 
«* as the time of Memory/* Any 
matter of Common Law obligation 
then, it is evident, may have ibme 
evidence prefcrved, tho* the very text 
of the Law is not : in Ads of Parlia^ 
ment, the words of the Law are at 
the firft inflance put into Writing i 
that Writing is publi£bed, and con« 
tinues to this day in its original Form.' 
§. 26. The general matter of Com* 
mon Law, comprehends the courfe of 
Defcents (even of the Crown itfelf, 
when the line is once fixed by Parlia* 
ment) fcveral Rules of Property ; the 
Prerogative in its utmoft extent ; the 

Jurifdidlion 
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Jurifdiftion of Courts ; the Praflice of 
ihofe Courts; the Forms of many 
Oaths ; the Rules of expounding A6ts 
of Parliament ; various particular Cuf- 
toms ; and the general Nature and Pu- 
nifhmenft of many Crimes ; with re- 
gard to which Chrijlianity^ as welj 
as the Law of Nature, have ever been 
conSdcred as part of the Common 
Law; and flagrant and public viola- 
tions of cither, are under the Cenfure 
of that great Court that has been, not 
improperly^ ftiled the Cujios Morum of 
the Kingdom. 

' There Is a very great connexion be-, 
tween Common and Statute Law, tho' 
they fland fometimes in oppofition to 
each other. The former is never to be 
forgotten in confidering the latter, tho' 
the latter (hoilld, in its very terms, be 
defigned to repeal the former. In 
confidering an Adt of Parliament, we 

muft 
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mufl: often take up the fabjeift matter 
as it flood at Common Law } but muft 
always borrow rules o( conftrudion 
from thence. I fhould be premature 
at prefcnt^ If I was to infift longer on 
this point. 

§• 27« I faid Common Law was 
what bound the whole Realm^ and 
called it general Cuftom ; I added, that 
it included various particular Cujioms ; 
where theie latter prevail, they will 
interfere and controul a contrary gene-» 
ral Cuftom j they are both Common 
Law ; but the latter more nearly re* 
femble what the Roman Law would 
call Privileges or particular Laws. * 

And in this place, I may obferve, there 
are many other particular Laws which 
bind fome perfons in confequence of 
fome particular relations they ftand in j 
and are not to be confidered as general 
Laws of the Realm, binding on all the 

Vox.. IIL I Kingdom. 
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Kingdom. They arc much the fame iff 
this rclpc6t, as private A6ls of Parlia- 
ment : in which the Subjedl and Parties 
are confined. The particular Laws I 
mean^ are as well the local Cuftoms 
mentioned. Corporation By-Laws, and 
College Statutes. In mofl of thefe 
cafes, a kind of /mailer Societies exifts 
in the great one : thefe Societies, like 
all others, are founded in compad, 
(as Philander has juftly obferved) and 
the Members of them, who derive be- 
nefits from the connexion, muft fub- 
mit to the obligations that it impofes. 
The Members of thefe Societies conti- 
nue, in all rcfpedts, (except for the 
particular purpofe of their Inftitutlon) 
in fubordination to the Society at large, 
and are bound by the general Laws of 
the Realm : the only difference be- 
tween them and other Subjedts is, that 
the Members of thefe inferior Com- 

munitiesi 
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muBllies afc bound by fome Laws 
which others are notjj becaufe they 
receive advantages exclufive of others. 
A^fid it \s on this ground only^ th^t 
foreigners, as they are called, that 
is, thoffi pot incorporated^ are ever 
fubjedt to By-laivs of a Corpoxatipn ; 
becaufe in the inftances \n which ihey 
s^Fe bound* ^ clear benefit arifes, and 
is, in its nature, implied frooi the 
tran faction ; as in the payment of a 
Port-Duty. It is on the fame exten- 
iiye groundf that Fqreigpers, in a large 
gf)d proper fenfe, are bqund, during 
fh§ir Refidence, l^y the Lf^vfs of this 
Country, tho' th^y did not cop font to 
the making of them, becapfe their 
eopfent is implied in their refidcnce; 
jjnd fis they h4i^ th* advantage pf the 
h?ivf \n Prote^iop, thpy muf^ repay it 
by Obedience. 

I 2 The 
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The particular Cuftoms I mentioned,^ 
are innumerable ; fome of them whim- 
fical and unaccountable. Thofe of the 
greateft extent are^ Gavelkind and 
Borough-Englifh^ as to the defcent of 
Lands ; the Cuftoms of London and 
other Corporations s the various modes 
and fervices of Tenure : but Cuftom 
has the largeft and an aTmoft univer* 
fal dominion, as to Copyholds and 
Tythes. 

The Common Law admits theft 
fpecial Cuftoms as part of itielf, but 
is cautious in the proof of them^ and 
all built upon them ; becaufe it loves 
' *' one common Rule." It is for this 
reafon in ancient Corporations, By* 
laws muft purfue their Cuftom; in new 
Corporations, where there can be no 
' Cuftom, tbey.muft be reafbnable, and 
for the benefit of Corporation. 



It 
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It IS for this rea/bn too, that where. 
a Cuftom is fet up in difcharge or va- 
riation of Eccleiiaftical Dues, the Com-, 
mon Law takes the trial of the Cuf-. 
torn to itfelf. 

Thefe Guftoms, however, tho' now 
at variance from the. general Law of 
the Land, were, in former times,. ia 
many inftances in conformity with it. 
They are now part of the Common 
Law ; they were then, I may fay, the 
general Common Law itfelf. Thus 
the ^quali^ of Gavelkind diftribtttioni^ 
k much nearer the didates of Nature, 
than the prefent mode of Deicent, and 
till the Conqueft was the only one : 
thus the cuftomary power of devifing 
Lands was no oiher than what the 
Common Law allowed to every body ; 
tho' intercepted for a long period, and 
revived at lafl: by the Stat, of Henry 
VIIL Both thefe modes of acquiring 
I 3 f^*l 
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real Propct-ty, v^erc checked by the 
genius of the Norman Policy ; tho' 
the latter, only by favour of lAvf, has 
recovered its anticnt courfe. 

The Common Law that I have 
been fpeiking of is fometimes oppofed 
to the Civil Law ; fometimes to Equi- 
ty ; fometimes to Statute Law : in all 
three fenfes, it is to be underftood, it 
prefent, to reprcfent its moft diiFufive 
and general Nature. 

§• 28. The Time or the Origin of 
this Denomination, arc not eafily dif- 
cerhible. Whether it fi'rft Wis fet up 
in cohtradiftinftion to particular Cuf- 
tdirts, which, however, are intluded 
in it ; or to other Foreign LawJs, ei- 
ther df the Church or the Empire, in 
pah admitted htere; or to the union 
of thofe Provincial Laws, that obtaii^^d 
during thfe Heptarchy, is not very ttta- 
teriai: the tferin irfelf is yjitW. un*. 

derftood 
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^erftood to mean, in part, " the com- 
mem Rule of Juftice in this Kingdom.** 
The fame great Rule is meant by other 
defcriptions in old Laws s for the Lex 
Anglia^ and Lex Terra of Magna 
Charta, and the Statute of Merton^ 
are no other than the Common Law. 
Lord Hale has obferved, other modern 
Nations have diftingui/hed their mu- 
nicipal Juftice by this name : we may 
go further by obfervingp the Poets 
fpeak " of the Common Law of 
*• Greece " itfelf. 

The Origin of the Principles of the 
Common Law, is much mor6 obfcure 
than that of its Etymology. That 
which, at prefent, charadlerifes its true 
genius, muft be its apology in this re- 
fpedl ; ^* it is, in the higheft fenfe, be- 
** yond time of Memory:** and the 
fingle inftance that Ccefar mentions of 
the puniflimeht of one fpecies bf Petit 
I 4 Trcafon, 
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Treafon, and which ftill remains ik 
fufEcient to (hew the great Antiquity 
of the Common Law, And it is very 
probable^ there are many parts of it 
now remaining, which prevailed at tha^ 
time* 

POLICRITES. 

Almoft certain, I think; if Cis^^r may 
be an Authority. He has given us the 
very outlines of *♦ Excommunication," 
to enforce an Ecclefiaftical Jurifdiftion ; 
and another point of Civil Govern* 
ment, very antient and fundamen*- 
tal, the " duty of private Perfons to 
♦* apprehend Criminals againfl the 
State, and carry thpra before a Ma- 
•* giftrate/* I confider Caefar as our 
firft Reporter 5 you have applied what 
he had faid of Gaul, as if faid of 
Britain; in this you are juftlfied' by 

tl»« 
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the events and by his declaration, ^^ that 
^* Gaul copied its difcipline from Bri* 
«* tain." I have done it with that Li- 
berty ; and happy I am that this can* 
^our of an enemy has fet us out in 
fuch colours. I only hope his account 
overcame Tully's prejudices; we, in 
our turn, have as much reafon to fup-t 
pofe, Britain had Laws of its own» 
when four hundred years before TuUy 
wrote, Rome was obliged to fend to 
Athens for its Laws. 

EUNOMUS. 

You carry your Sjrftem very far back 
indeed : not to overthrow it» before it 
is compleated, I will go on quietly 
with my Subjeft. As I muft occa- 
iionally touch once more on the Com« 
mon Law, I will leave it at prefent, 
and will only fay, whoever would be 
well acquainted with it, muft liften to 
its gre^t expofitors. Lord Coke and 

Lrord 
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Lord Hale ; particularly the Hiftory of 
k by the latter, worthy of the abilt^ 
ties of that great and excellent man. 

§. 29. The other principal head of 
cur Municipal Law, is the Body o^ 
Statutes or ji£ls of Parliament . Thi$ 
is a very copious fubjeft, tho* little 
to^iched on by any of our writers : i 
ihaU emleUvour to confine my Plan^ 
b^ing afnaid of iayit)g too much, rather 
than too little, 

I was much pleafed. Philander, whea 
you was explaing the origin of Society^ 
as founded on Compad ; and confider- 
ing Laws, pafled by confent, as fa 
mtoy renewals of the origihal Com- 
|)a<a ; to think, that inftead of a dry 
^c<juieft?ettte in thejuftn^ft of your ob- 
servation-, I ibould be abk to applaud 
4t ittot^ efFeftually, bylhewing, that, 
in reality, as well isis in appearance, 
Ais mutual tor^^t was never fo ftriking 
as in the Englifli Gonftitution. 
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In proof af this aflbrtion, I need 
only appeal to odr manner of pafling 
Laws, and the declaration in every Lawr 
th^t is palTed of the authority from 
whence it is derived. For who is 
there, that does but open an Ad: of 
Parliament, and underftand«> from the 
firft page, that every thing contained in 
it, is ** ena<3:ed by the King, by «nl 
** with the advice and confent of the 
** Lords Spiritual and Temporal^ and 
** Commons," but looks on this de- 
claration, as a cortftartt recognition of 
that confent, which is the parent of 
dl good Laws, and juft obligation 
to obey thtm ? Let us too^ in further 
proof trf" this affertion, recoiled, that 
whenever either of thefe parties is 
Wanting, there can be no Law ; and, 
therefore, no obligation of -equal force 
ind extent with that of Law* 
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§. 30. From this concurrence of 
the three States of the Realm it is, 
that an A&, of Parliament is confidered 
by Lord Hale, as a kind ** of Tri- 
•* partite Indenture :" there are other 
circumflances (as you will hear pre* 
fcntly) that will juftify this analogy, 
&t up between the form of a Contra A 
by Deed, and that by an AGt of Par- 
liament. 

From this eflential concurrelicc, in 
making of Laws to bind the Perfons 
and Properties of the Subje<fJ:, it is 
that Patents creating Forfeitures arc 
void 5 that Ordinances are diftinguiihed 
from Laws ; that, in feveral Inftances, 
things can not be done by Proclama- 
tions : it is for the fame reafon, that 
Eccleiiaflical Canons, unconfirmed by 
Parliament, do not bind the Laity; 
becaufe the King is the only part of 
the Legiflature that has a fhare in 

pa0ing 
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paffing them. It is for this reafon too, 
that the King himfelf can not dijpenje 
vlth Laws^ becaufe^ the King aione 
can not pafs them: and (here as ia 
private Contrails) nothing lefs than 
the power that creates the obliga* 
tion^ is fufficient to diflblve it, I 
think it very clear, from the grounds 
I fet out on, that, in this refped, I 
fpeak only the genuine Language of 
the Conllitution ; without the leaft in- 
fringement of the Prerogative, which 
is a juft and valuable part of it. This 
nice fubjed, I know, has, at times^ 
been obfcured by controverfy ; in this 
light it admits of none. I will not 
reafon upon it as a doubtful matter. 
The power oi Pardons^ which fomc 
have confidered as Difpenfations, and 
from an admifllon of this fort have ar- 
gued to the admifiion of all others^ 
idoes not apply at all. For this power 

is 
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is one of the anticnt Prerogatives of the 
Crown ; and Co far is it in its natv»i^ 
Irom a difpenfation with a Law^ that in 
moft cafes it is fuhfequent to a convi;;- 
tioo by Law ; and in no cafp difpofas 
of any right vefted in the? f^bje(a. Bijt 
I muft again repeat it^ that ihisi pow^r 
q£ the Crown is part of th§ Cpmnipa 
Law; and^ therefore, muft,, in all 
cafes, ftand its ground, as Common 
Law does> unrepealed by Parlia;»ene. 

Befides, the nqtion of a d»fpef?fM>g 
Po^er, being fo dire<ftly againft the 
Conftitution 1 there are Qth?r resfoqs 
deduced from the Coniiitution th^t 
ceafe to make it eligible in itfelf. 
The King has hia remedy in th^e^ firft 
inftance : if he with^hold* his ageqt, 
the Law cannot pafs. Afid ia this 
view, a difpenfing Power would be 
wrong, as refcinding his own Ai^a; 
whiqh is never done evqn i|i Grants, of 

the 
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the Crown, where no- Fraud appears 
to have been pradHfed in obtaining 
them. And yet, ia thofc cafes, the 
Intereft is only in the King, and the 
Grantee j whereas in AQis of Parlia- 
ment, the whole Kingdom has a con- 
current Intereft with the King: and 
they (or their Reprefentativcs in Parlia- 
ment) are makers of the Grant. I 
rauft clofe thefe obfervalions with ac- 
knowledgingf that they were never in- 
deed more unneceflary than at preient : 
and if the Pra6tice of former reigns, 
was never in danger of being miftaken 
for Law in the future, I would not 
have flopped to make them. 

§.31. I muft ndw proceed a littte 
more particularly to the Form and 
the matter of thefe Laws. 

This concurrence of the three Eftates 

of the Realm, which is fo neccffary 

to the validity of an Adl of Parliament ; 

7 has. 
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hasj however, been applied in fome 
cafes (too fevercly, I will not fay, but) 
too inattentively, as the teft of the 
genuine nature of fome antient Sta« 
tutes; " Some of them, it has been 
•' faid, run more in the Form of a 
f* Royal Granf, than a Public Law.** 
Nay, to put the objedion in the 
ftropgeft light, we often meet with the 
very words. Rex Statuit^ &c. in the 
beginning: which, it may be faidj 
Jook more like the A6ls of the Crown^ 
than thofc of the whole Parliament. 
Thofe, who love to argue, may, per- 
haps, borrow a collateral circumftance 
in aid of this ftyle of the Law ; and 
tell us, that it was not only the mere 
Adl pf the King; but on the Petition 
likewife, inftead of appearing to be 
the joint Aft, of the Subjeft. 

Before I giye a fubftantial anfwer 

to this bbjedioni as I imagine you 

a your- 
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yotirfclf (if yoa fidcd with it) will al- 
l6w> as every body muft, from what 
lias been faid^ that at this day, the na-> 
tional concurrence is really ufed in 
paffing every Adt of Parliament 1 let us 
compare the Form ufed at this day, 
with thofe of the antient Ads. 

In every A&, paffed at this day, we 
read, ** It is enaded by the King, by 
and with the advice and confcnt of the 
Lords Spiritual and Temporal, and 
Commons^ &c." ** It is enaSigd by the 
King.** — In this fenfe the Laws may 
be called, if you will, the King's 
Laws : but they are more emphatically 
fly led the Laws of the Realm. Well, 
but let us weigh the force of the words 
*' enaded by the King," and confider 
the prefent objedion. If we were to 
flop here, it muft be allowed the pre- 
fent Form would be exadly the fame 
in Englifli, that Rex Statuit was in the 

Vol. III. K old 
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old Laws« What then is the concld-* 
fion ? That we muft^ both in AntienC 
and Modern ASs, look out for fome- 
thing further than thefe words^ before 
their aluthority is admitted as decifive 
and inconteilable : and at the fame 
time, that thefe words are no more A 
diminution of the Legiflative Authority 
of the Ads, in former Reigns, than 
they are of thofe pafled at this day. As 
well may it be faid, by the bye, that a 
Money-Bill, which always originates in 
the iLower Houfe, is a mere a£t of one 
branch of the Legiflature in exclufion 
of the other two, becaufe it begint 
^* We your Majefty's loyal Sabjeds, 
•* the Commons of Great Britain, have 
•* refolved to give and grant unto yoiif 
** Majefty the fum herein after mentis 
•• oned/'— But this refolution of the 
Commons is immediately fucceeded by 
an application to the Throne fo cm/Gt 

it 
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It ii^td a Law : iii conicquencfe of 
Avhich the ena^ing ilyle runsi as it 
does in all other a<ft$. 

And &} fat ffom the. Petition, ejtclu* 
live of the words^ being a fupport to 
this argument in Antient Ads i many 
jModera A^ts (and mod Private Ads) 
have the very Language tf a Pititiofii^ 
,tho* it is not feparate as formerly. 
Every Seflion you may flill read ia 
the Commenceizlent of a Law> ^* May 
*' it pieq^yoUr Majefty thai it may bi 
** enaBed :**'^t\itti the King anfwersi 
•' And bi it endSied^ by the King's 
moft Excellent Majefty^ by and with 
the advice and confent of the Lords 
Spiritual and Temporal^ and the Com* 
inons^'' &c^ And where^ after alU is 
there any things in the Form of a Po- 
tition^ that derogates from the Freedom 
and Dignity of the Conftitution ? The 
.tbo^al Ai&nt niuft be afked ia form or 
K 2 in 



Digitized by VjOOQIC 



ija £ U N O M U S. : 

in efFedk to every Bill: when afkecf^ 
may be either granted or rcfufed. So 
that in reality^ fubftance^ and effcQ, a 
Petition and Anfwer muft intervene 
between the tendering the Bill for the 
Royal Affent^ and the obtaining the 
Royal Affent, in paffing the Bill into 
a Law. But let us obferve^ at the 
iame time, the Dignity and Frecdoni 
of this Conftitution i$ remarkable in 
this J that tho' the Royal Affcnt muft 
he obtained to every Law that is pafled, 
and the King is faid to enaift ; yet that 
whatever he enadls, muft be by the ad- 
vice and confent of his People : and 
tho' he may refufe his Affent to a Bill 
that is tendered, yet he can make no 
Law that \% not iirft tendered by them. 
In fhort, that he may always reje<a, but 
never does propofc. 

Getting rid then of this (hadow of 
an objection ; let us come to the fub« 

ftancc. 
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ilance. And here, confiftent with my- 
iclf, I (hall own, that when any Aft has 
not the concurrence of both Houfes of 
Parliament, it ceafes to be a Law. And 
in all thefe; feemingly anomalous Ads, 
(of which Lord Coke gives many in- 
fiances in the Princes cafe) the Par- 
liamentary confent, is to this day made 
the Teft of their Authority; and it 
will always be found on the face of 
them, tho* it varies from the prccife 
Form ufed at prefent, 
' Sometimes (as it has been well oh-* 
ferved) the aflent of the Commons is 
not mentioned in the Enafting Claufe of 
A€ts of Parliament, throughout a whole 
Reign J but only in the general Preface 
of all the feveral Adfcs pafled at that 
time : and as the feveral Branches of 
the Capitular (if it may be called fo) 
however diftinft in their fubjedls, have 
^* no break, or even any intervening 
K 3 ** punc* 
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<^ pundkuation on the Holl," they oni^ 
oeccfTarily have n reference to die Pre- 
face which 4cc|ares their Eo^ftiDg^ 
Authority. Somctinacfi the icgiflative 
coofent is defcribpd by geacral wordsj^ 
<^ the Authority of |^rUami?nt/* 
Sometimes by an emimeratioq of the 
particulars of which th? PtrWainent 
confift. And in thefe recitaU, I re-? 
member^ Lord Coke f^y^t ^ ov^iSioo, 
of one Eftate ii< fata}. This variancQ 
is ftiU r^ore accp^nts^e, wjb^ea we 
CQniidefjt the Parljiament icfelf was fo, 
differently defcribed im diffcrejjt agc$ 5 
it was called Conqitium THagnmn-^Q^ 
ciiiumJUik fuhditorum^''v^ fnagna--^ 
Comf^tie Cmpiltum'^.JiJj^fa generatis. 

The name ^i J^arliament^ it is faid^i 
^ame in with ih^ Conqueror : and a»jf 
Qne,^ who would infringe the authoritjr 
of antlent Ads of Parliament^ finco 
fhat tiff^j^ hecwfe lh« tCenibly which 

compofes 
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compofes it^ is fo varloufly defcribedt 
may with greater reafon deny the very 
being of any thing like a Parliament 
before that time 1 becaufe there is no 
fach word to be met with in our an- 
tient Annals. But fuch trivial varia^ 
tions in the ftyle of the Parliament^ 
or the title of a Law, no more conclude 
againft the authority of either, thaa 
the variety of places would, in which 
the one has, at different times, met to 
compofe the other. The ailemblage 
of the States ^of the Realm, as effec- 
tually formed a Parliament in early 
days, when they met in a Convent, in 
a Caftle, or on a Plain, as when they 
became fixed at Weftminfter. We 
are too good Engli(hmen, I am fure;^ 
to difpute the validity of Magna Charta, 
becaufe it was paifed in 4 Meadow^ 
In fuch cafes, the only weight of the 
Argument lays in the bare found of 
K4 the 
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the words. Bcfides, wc too have our 
collateral circumftances^ as well as the 
objedtors. Such Afts exifting among 
the Parliament Rolls, the writ that 
iflucd to proclaim them being ftill ex- 
tant, and many other nicer particulars 
might be allcdged, if this argument 
wanted aiTiftance ; and they could be 
mentioned without fpeaking too much 
in the Language of my Profeffion ; 
which I promifed you I would not; 
tho*, I fear I may . have partly tranf- 
greffed already. 

§. 32. I do not know how it hap- 
pened, but I have in part taken you to 
view the infide of an Aft, before wc 
have fqrveyed the outrworks. But as 
>vhat I have faid, arifcs from Form, it 
may be excufed ; tho' it is a Form that 
conceals fomething of the utmoft con- 
fcquence. 

I nee4 
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I need not dwell long on other mat- 
ters of Form, the manner of promulga- 
tion, and the different parts of an A£t. 

Till the Reign of Hen. VII. (I think 
about the i ith) the Ads of the whole 
Seflion were proclaimed and regiftered 
in the County Court, in confcquencc 
of a Writ iffued to the Sheriff: and 
any one might read or take copies of 
them. The Art of Printing being 
then pretty well eftablifhed, fuperfeded 
the old method of Publication. Con- 
venience introduced this ufage; tho' 
the old one is not altogether laid afide : 
fomething like the old one being flill, in 
many cafes, diredted by the Adts them- 
felves. As reading diem at Parifli 
Churches, Quarter Seflions, or Affizcs. 

An Adt, however, was in force, be- 
fore the Proclamation, or, as we may 
fay, in larger terms, independent of it. 
This was expref^ly determined in a 

.great 
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^eat Cafe^ in Ed* III, time^ cited by 
]Lord CoWe, to warrant the pofition« 
And Lord Holt^ in the latter end of King 
William's reign^ clearly adn^its (if he 
has not added to) the dodtrine ; by fay-* 
ing, that tho' Laws ufed to be proclaim-* 
cd, " yet that was but an A61 of Grace." 
I^or can it be faid this was making 
a Law to be in force before it was 
promulged ; which would be contrary 
to natural Juftice : but it waSji I con-*' 
ccivci the idea of the Conilitqtion, that 
every man in the Kingdom was prefent 
at the making of the Law^ either io 
perfon or by Repref^ntation ; and con-* 
jfequently every one who was not adtu-» 
ally prefent^ might by the Reprefenta^ 
five be informed of the Ls^ws that were 
piade. This idea ftiU continues ; and 
Its confequences feem to be the fame. 
In h&, niany an A£t does commence 
\>t£otc it i$ printed ; and the general 
7 rulo 
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fule of I^w is, that al) Ads are in force 

immediately from their being made« 

unlefs any future time is fixed by the 

^<a itfelf. The obfervation,^ however, 

in the I^aw Books, that '* all Statutes 

^* refer to the firft day of the Seflionn 

^' unleTs it is provided otherwife in the 

^* Statute itfclf ;" I fqppofe relates 

principally to the manner of citing 

them in Pleadings ; fo as to avoid the 

nicety and error in diftingulQ^ing one 

day of a Seffion from another. Can it 

mean that the (#aw (ho^ld hav^ a retro* 

fpedive operation, by being in force 

the firft day of the Se^pn, when mo^; 

likely it was not then in being ; and 

define the qualities of human a£lion$ 

\}y an ex poft fa£to proyifion ? 

Thefe two Methods (of publication 
^y Proclamation and Printing) confi-i 
dered together, account for our StatutQ 
Books £Qing no farther back than 

Magns^ 
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Magna Charta, that being the olde(l 
Roll remaining in the Tower. And 
yet on the other hand, the fame con- 
iideratlon (hews why many may be in 
private Books, that are not extant oa. 
Record or rccognifed in the public 
colledion : as the firft manner of Pu- 
blication difperfed fo many copies ; 
tho' the originals were loft or deftroyed^ 
. coprcs enough might remain to conti-* 
nue them in print. 

Printed Afts anfwer very well the 
common purpofes of information ; but 
in fome cafes, it may be neceflary to 
/appeal ^o the Record itfelf. Where 
they differ, that will have the fame 
preference as every original has to a 
copy : and the fufpicion of incorreft? 
T^c{s, is far from being ideal, as any 
one will fee by looking over the Cot- 
ton Records ; and much later inftan^ 

CCS. 
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I proceed now, in a few words, to 
the title and the component parts of 
the Adt : and their relative force in 
conArudions. 

The title is now a kind of epitome 
<flF the A<5, containing the general 
fubjedt of it ; and the Adl itfelf is de« 
ndted and cited by the Reign of the 
King. The antient Statutes were, from 
fome particulars in their Form, called 
Charters or Ordinances — fome took 
their name from the place where the 
Parliament was held, as it was move- 
able in thofe days : as the Statute of 
Mcrton, Gloucefter, Winton, Weft- 
minder, Sec. — Some are generally 
known from the initial words, as the 
Statute of ^ia emptores I'errarum^ 
and of Gircumfpe&i agatis. Many from 
the Subject, as the Statute of Fines, 
the Statute of Wills, the Statute of 
Frauds and Perjuries. The. Romans 
named their Laws (you know) either 
7 from 
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from the propofer^ as Lex Falcidiaj^ 
Lex Pompeia^ Lex Cornelia; foioie- 
titnes from the Tribunes during whofb 
adminiiiration the Law paiied^ (which 
comes neareft to ours) as the Lex-Di- 
dia>^Licinia^; or from the Subjedi as the 
Lex Agraria. From the firft propofer 
we have none : it would little fuit the 
iiature of our Governments tho' it was 
well fitted to theirs« The King^ by 
adding the Royal AiTent^ pafToB the 
Law I and by his Name and the Year 
6f his Reign they are properly known^ 
I can recoUedt but two in inftan«i> 
ces of Ad:s that are known from 
private Perfonsi Poyning*^ Law, and 
the Coventry Aft ; and they are with 
far different views. I own^ it is d 
matter of curiofity to know the par*^ 
ticular occafion of aii Ad j or the firfl 
propofer of a Bill, which is afterwards 
enaded into a Law : bat neither can 
be known firoiix the Law itfelf* Con<^ 

fider^d 
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£deted as Law8> they are alike th^ 
creatures of public Authority i and 
•• as indfjlin^ as water is in water *•** 
But thefe Laws> like Rivers whicb# 
when they fall into the Sea^ become a 
part of that colle(3ioa that invefts tba 
globe^ are yet ofteti to be traced to 
fome private and far diftant fourcei 
were once, perhaps^ the firft hints of 
a fingle perfon, tho' private wifdom at 
length is undiflinguifhed and loft in 
public authority. And thus vtc may 
revere the memory of thofe, whotn 
tradition hands down as the propofers 
of any Law i tho' we do not (as the 
Romans did) name Laws after them^ 
or embellifh their monuments with the 
Legum Latarum tituU. 

The fubje<3« of our A£ls are often 
of a mifcellaneous nature; and fuch 
are known in pradife by the name of 
Hotchpot A£ts4 This pradife, it feem^f 

* Shaku AoWil. and Cleop. 
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Digitized by VjOOQIC 



144 E U N O M U S; 

prevailed amone; the Romans, fill 
prohibited by the Lex-Caecilia-Didia, 
which Tully fo freely cenfures, ^a 
legis /ententia nifi bac, ne populo ne^ 
cejje Jit in conjunSlis rebus compluri^ 
mis^ aut id quod nolit accipere^ aut id 
quod velit repudiate? This objcdJion 
is prevented in our Laws by the man- 
ner of pafliog and promulging them. 
And with regard to profecutions, where 
it would have moil weight, each claufe 
Is confidered as a diftind Law i and 
therefore, in this refpeft, ♦' He that 
•* offends in one point may not be 
•' guilty of the whole Law,'* fo as 
to be liable to the penalties of the 
whole. 

§. 33. The formal component parts 
of an Adt, arethe " Preamble, Enadl- 
ing Claufes, and Provifo's." The 7/>/^, 
our books fay, is no part of an A£t, 
which made me mention it before I 
came to thefe. 

This 
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This refolutlon of an Ad: into its 
component parts, is material in prae- 
tife ; becaufe in conftrudtion thefe parts 
may either explain each other, when 
confident, or controul when oppofite 3 
and greatly alter a conftrudtion founded 
6n particular claiifes only. 

The Preamble (we are told by Lord 
Coke) is a key to open the meaning 
of the makers of the Law : and yet 
later authorities have been very far from 
confidering it as the mafter-key ; which 
it cannot be, unlefs the Preamble was 
in all cafes co-cxtenfive with the Pur- 
view or Body of the Adl. And it 
fcems to be determined with the utmoft 
propriety, that the Preamble (hall not 
rcftrain the operation of the Enafting 
Claufe. The intent of the Preamble 
is to fhew the reafon of the lAw; 
but there may be many very good rea- 
fons, not exprefled, or appearing ex 

Vol. IIL L poll 



Digitized by VjOOQIC 



J46 E U N O M U $• 

poft Fafio, to fhew the utility of the 
Law, befides the particular mifchief 
or occafion of the Law affigned in the 
Preamble. They will be fo many 
juftifications of the Legiflature's wif- 
dom and forefight. 

The giving any reafon for a Law, 
is a kind of indulgence ; it is painting 
Authority in the mild form of Per* 
fuafion : fo your friend Tully has it— 
hoc quoque legis putavit effe^ perfuadere 
aliquidf non omnia vi ac minis cogere. 
But it would be greatly abufing this 
indulgence of the Legiflature, to turn 
it againft itfelf, by miftaking a com- 
mand for mere advice. 

Whoever is at the pains of looking 
back on the old Ads of Parliament, 
will meet with fome Preambles of a 
very fingular nature. I remember one 
in an Aft of Ed. VI. embellifhed with 
all the flowers of a poetical limile; 

another 
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another in Hen. VIII. envenomed with 
the acrimony of a Libel. So that if 
a Preamble in every cafe is to be con-» 
fidcred as a key to the Aft, it will, in 
fome inftances, be of as much ufe " in 
" opening the meaning of the Adl," 
as the key of that tea-chefl: would be 
to the door of the Houfe. 

The EnaSiing Claufe being the ope- 
rative. Vital part of the Law, muft be 
confidcred, when we are quite clear of 
Forms. 

The Provifoes or Savings of the Aft, 
are (as their name implies) exceptions 
of particular cafes, from the generality 
of the Law. 

I will make only two obfervations 
on thefe formal parts of a Law : i . 
That they are all fo many additional 
forms, unknown to antient Laws : a 
tendency towards perfeftion that caa 
only be the growth of time. No 
L 2 Aft, 
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A6t, it is faid, had a Title, of the pre- 
fent kind, 'till ii Hen. VII. Pre- 
ambles begun to be conftant about the 
time of Ed. III. and Provifoes [are of 
no very long date. 2. That an A& of 
Parliament thus analyfed into its parts, 
is, in this refpefl: alfo, like a Deed ; 
the Premifes correfpond with the Pre- 
amble; the Habendum, Claufes of 
Rent, are, we may fay, its enadling 
part ; and the Condition and Excep- 
tions of a Deed, are like the Provifoes 
of an A&. Nor is the purfuit of this 
analogy altogether fanciful, the rules 
of conftrudtion having often the fame 
agreement as the parts themfelves« 

Thus an implication only in the Pre- 
mifes (hall no more controul the Ha- 
bendum, than a particular Preamble 
fhall a general Enading Claufe ; and 
a Condition or Provifo repugnant to 
m Deed or an Adt> is equally void. 

Iq 
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In a Deed, as well as in an Aft of 
Parliament, Form has been the growth 
of time. Whoever compares the parts 
of a Deed, as modelled in the firft in- 
flitute, with the antient Deeds in the 
Formulare Anglicanuniy and other books 
of antiquity, will fee the novelty of 
many of thofe parts ; and admire the 
fimplicity of our Ance/lors. There is 
one thing, which, perhaps, you will 
be furprized at, and after all forms 
mentioned, think an Aft is very defi- 
cient in, that no A5l of Parliament 9 I 
mean the original Roll, has any Jlopt 
or paragraphs : fo that any argument 
drawn from the influence the ftops 
have on the fenfe, or any alteration 
in the legiflature's meaning, occafioned 
by dividing Claufes, falls to the ground; 
and is to be imputed to the invention 
or miftake of the Printer. And indeed 
wnpleafing to the eye, or difgufting 
L 3 as 
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as the want of thefe would be in the 
generality of printed Books, they are 
neceflarily omitted in Deeds and other 
Records as well as in adts of Parlia- 
ment* 

§. 34. I am now at length come to 
tht fubjeSls, and other material qualities, 
of A6ts of Parliament, and (hall then 
conclude with feme of the iiioft gene- 
ral rules of conftrudion : as to which, 
I muft remind Policrites beforehand, 
that my engagement with you, Pbi^ 
lander^ difcards all thofe fubtleties that 
have erept into our Law Books, about 
pleading and reciting them : much lefs 
fball I be expedled, even in the com- 
pafs of thefe obfervations, to be as full 
and precife in difcourfe. as 1 would in 
an exprefs treatife on this fubjeft. 

The moft popular divifion of Ads 

of Parliament, I can think of, arifes 

from conlidering them as public or 

7 . private i 
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private; temporary or perpetual; re- 
medial or explanatory ; in affirmance 
or in derogation of Common Law. 

The diftindlion of Adls, as Public or 
Private^ regards rather the difference 
of the objedt, than the extent of the 
obligation. And it principally affedts 
their notoriety^ evidence^ and manner 
of being recorded. That is to fay. Pri- 
vate Adts are not printed in the Statute 
Book, are not the immediate objeds of 
judicial knowledge, nor inrolled in 
Chancery as the Public are. But this 
diftiniflion introduces no inequality 
with refpedt to their binding power. 
On the other hand, tho' fome Adts do, 
in reality, extend their obligations 
much further than others ; yet, upon 
that account, they make no part of 
the diftindion here laid down. As 
for inflance, an Ad that binds Ireland 
or the Plantations^ and another that 
L 4 binds 
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binds England only, vc equally public 
Adts. 

Adts that immediately concern all 
the people, are faid to be public A<Ss 2 
and therefore, thofe Ads that relate 
only to particular places, and to parti- 
cular perfons in a private capacity, op 
to one fpecies of the Community 
in a Politic capacity, are, in their 
nature. Private ASs of Parliament, 
This definition, which I have coU 
leded, not without fome pains, froni 
the infinity variety of cafes in our 
Books, will, I hope, prove adequate 
jind comprehenfive. You will eafily 
underftand by it, that foni^e A£ts ^s 
to particular claufes, may be both pur 
bUc and private. As the Statute of 
King James, that difables all Popifh 
Recufants from prefenting to Livings, 
;s a public Adt ; yet the clapfe in itj, 
fi^at ^ives (heir Pref^ntations to the 

ypivpr<itic§ 
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Univerfities refped:ively, is in its na-* 
ture private : and muft be pleaded or 
exprelly found in order to be taken no-- 
tice of by a Court of Jufticc. So the 
Claufe in the A(ft, pafTcd the other 
day, for fecuring the property of Mr, 
Hogarth's prints to his Widow, it is 
evident, is private ; but the Aft itfelf, 
made to amend and effeftuate the Ad: 
of the late King for the encouragement 
of the Arts of Defigning and Engrav- 
ing in general, is in its very nature, a 
public Adl. 

The diftindion itfelf, between public 
and private Ads, was introduced in the 
reign of Richard the Third: private 
Ads being then firft ranged by theni-s 
felves. At this day, many Ads private 
in their nature, are exprcfly declared to, 
be public; which circumftance coni-i 
municates to them the judicial confe-« 
quences I have already mentioned % 

but 
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but does not give them a place in the 
Statute Book. 

§. 35. The next light in which I 
propofed to view Statutes, was as to 
their duration ; they being tlthtr perpe^ 
tual or temporary. Generally fpeaking, 
an A&, when no time is fixed for its 
commencement, is in force as foon as 
it is paiTed ; and when its duration is 
not limited, is in its nature perpetual. 
So that it mufl either expire in point 
of time, or be repealed by a fubfcquent 
Ad, before its obligation can be dif- 
cbarged. It is plain then. Time alone, 
that weakens moft things, will, of it- 
felf, notzffeA an AA of Parliament. 
Every-4)ody knows there is a Statute 
pafled in the reign of Ed. III. as frefti 
in its obligation, as if it was palTed at 
this day. Nor will bare want of ufage, 
any more than length of time, be able 
to repeal an Adl of Parliament. Time, 

and 
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and the Manners of the Age, may 
change the fituation of things, and the 
t)bje<Ss of an A6t may vanifli : and 
then the provifion of the Law muft 
ceafe. But while the objecfls of an 
Afl: continue, the Aft itfelf remains 
in force. 

And this, it may be obferved, is 
the cafe with the Common Law itfelf. 
Many of the old modes of proceed- 
ing are difufcd, becaufe others, more 
fuited to the times, are come into their 
room : but the others are not abolifh- 
cd; becaufe immemorial ufage, xm- 
contradided by parliament, remains 
Common Law. Thus (Policrites will 
remember) moft of the real Writs have 
fallen into difufe by the pradtice of 
Ejectments, the great ufe of Perfo- 
nal Anions, and pradlife on Motions^ 
Thus Villenage, Trial by Battle, Wager 
©f Law^ and Attaints, have long been 

difufed ; 
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difufcd 5 but were never, that I know 
of, abolifhed by Law. 

§. 36. The third diftindion I men- 
tioned was that of Statutes confidered 
• as Remedial or Eotplanatory : either as 
they are introdudtive of a new Law, or 
declare, explain, and confirm an old 
one. This diftinftion muft be confined 
to Statutes, compared with one ano- 
ther; or it would anticipate what I 
have next to obferve. I need not en- 
large upon it, at prefent, becaufe it is 
cafily underftood with its confequen^ 
ces. 

§. 37. The capital diftindlion, which 
J have referved till lafl, is either as 
Statutes are in Affirmance^ or in Dero^ 
Ration of Common Law. It is this di- 
ilindion that furniihes many rules of 
ponflrudion. 

Many of the old Statutes (it is well 
Knpwn) are no other than declarations 

of 

I 
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of the Common Law. Such are the 
great Charter, the Declaration of 
Rights, I Will. in. with many of the 
Statutes in Ed. I, reign ^ andnumber* 
lefs others, both Antient and Modern* 
A Statute that is affirmative only, docs 
not take away Common Law: the 
Common Law, therefore, notwith- 
ftanding a new remedy given by Par-, 
liament, ftill remains, unlefs there is 
an exprefs or implied negative; and 
the right in a courfe of Juftice may 
be aflerted, either in the beaten track 
of the Common Law, or the new 
Parliamentary Mode of Proceeding. 
But affirmative words in an Adl of Par- 
liament, do always repeal any former 
Provifion or Mode of Proceeding in a 
former Statute, where they arc in their 
nature inconfiftent. 

There is that great fimplicity and 

plainnefs in the Common Law, that 

2 Lord 
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Lord Coke has gone fo far as to aflcrt^ 
(and Lord Bacon nearly feconds him 
in obferving) that ** he never knew 
•* two queftions arife merely upon 
«* Common Law ; but that they were 
•* moftly owing to Statutes ill-penned 
•« and overladen with Provifoes/' This 
obfervation, even at the time it was 
made, does not feem altogether juft, 
if it means to afcribe the multipll* 
city of queftions principally to the 
inaccuracy of the Statute Law : for 
fome that have been penned in the 
plaineft language, have been produc- 
tive of as much controverfy as any. 
The truth is, it is not in the province 
of language, or human penetration, to 
exclude doubts, ambiguities, or eva- 
fions ; where people think it their in- 
tereft to make them. A more curious 
and endearing obfervation to recom- 
mend the Common Law, the fame 

author 
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author has given usj when he fays, 
that tho* in foiAe points the Common 
Law has been altered by Adts of Par- 
liament ; yet in revolution of time, the 
Common Law has, in thofe very 
points, been reftorcd to avoid inconvc- 
nience, A moft forcible, tho* filent 
panegyrick furely on the wifdom of 
our Anceftors, in framing their legal 
Conftitution, when Time itfelf fides 
with Antiquity ; and regulations after 
having laid dormant for ages, arc 
thought neceflary to be revived ! 

§. 38. Thcfe obfervations, you will 
allow, extremely well juftify the great 
rule in our Books, that makes the Com-- 
mon Law the bajis of conftruSlion in 
all cafes whatever i that fuppofes the 
Common Law to fubfift, where it is not 
cxprefsly or virtually repealed ; And by 
thefe means makes one confiftent har- 
monious Syftcm of the whole Law, 

Another 
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Another rule, which is nearly of the 
fame import, is, that all Statutes made 
in pari materia, fhall be taken together 
in conftrudtion. Thus the Bankrupt 
Laws, the Poor Lavvs, the Game Laws, 
are refpedively confidercd as making 
each fo many feparate Sydems. 

Many rules of conftrudlion are de-* 
rived from the diftindlions I have men- 
tioned ; but are too minute and prac- 
tical, to trouble you with. 

The only great and general rule of 
condrudion, I fhall add, is, that the 
fenfe of every Adt, and every Claufe 
in it, muft arife from an accurate re- 
view of the whole ; and from the fpi- 
rit rather than the bare Letter of the 
Law. When the meaning of the Law 
corredls, reftrains, or enlarges the words 
of it, we call it an equitable conftruc- 
tion. And this is an Equity that has- 
been known in all ages, and countries, 

in 
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in the conftrudion of inftruments ; and 
is almoft the only one that Courts of* 
Law are acquainted with. It has been 
touched on in many of our Law Books; 
but no where better than in Plowden. 
The meaning of an Ad, he calls the 
" Soul of the Law;" and compares 
an Ad: of Parliament to a Nut : (I fee 
you laugh at the good old Sage • he 
means a Nut, not injize but infolidity) 
of this Nut, the fenfe, he tells us, is the 
Kernel^ the Words are only the Hujk 
or SbelL 

The only authentic channels of In* 
terpretation are the Judicial determi- 
nations of the Courts at Weftminfter : 
concerning which I fhall be under a 
neceflity of faying a good deal hereaf- 
ter, as I am apprchenfive what I have 
been faying, may go for nothing, 
if their nature is not more thoroughly 
explained than I have ever yet feen it. 

Vol. in. M There 
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There are other helps to the conftruc- 
tion of Ads, of private ufe rather than 
of public authority. Such are thofe 
pieces, formerly in great vogue, called 
•* Readings ;" and fuch too, in many 
cafes, arc the hiftory and manners of 
the times. 

§• 39. After this particular account^ 
I QAll make but two obfervations. 

1. Concerning the objeds of our Laws* 

2. Concerning their Sandions. 

It is extremely clear any thing may 
be enaded by the Laws of a Society, 
that is not contrary to natural Juftice. 
And yet we fhall find many Govern- 
ments are more minute in explaining 
and defending by Law, Political Rights, 
than the Rights of Nature. The 
truth is, the former arc the mere crea- 
tures of pofitive Laws ; the Rights 
themfelves are created : in the other, 
pofitive Laws only give additional 

. Sandions. 
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jSatidions. This is remarkably true in 
our own Laws* 

Imperfeift natural Rights are very 
little the objed of Laws, The ^tbe^ 
nian Law punifhed idlenefs at large : 
our own> only as it affedls Society 
by example, or in its confcquence. So 
of Drunkennefs, in the bare commiffi^ 
on, and other vices, that affedt prin-^ 
cipally a man's felf. The Athenian 
and the Roman Law both punifhed 
Ingratitude : this is a kind of Law un-* 
known in our own State. I wi/h we 
could fay as the Spartan, in Plutarch, 
did of Parricide i we have no Law 
(igainji it^ becaufe we have nofuch thing : 
but tho* the thing itfelf is too well 
known in every Country ; with good 
reafon, wc have no Law againft it : for 
a Law of this kind, muft leave every 
thing to conftrudion. In all crimes, 
the guilt arifcs from the motive of adl- 
M 2 ing; 
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ing ; but the motives, in thcfe cafes, 
could not fo cafily be inferred from the 

faa. 

Sumptuary Laws, as they are called, 
make a large head in fome Syflems. 
Our own are very fparing in this re- 
fpedl : formerly there were reflraints 
of excefs in apparel, diet, and retinues. 
And yet, however agreeable to reafon 
and morality, fuch prohibitions are, in 
certain circumftances ; it feems better 
in general^ in a State like our own, to 
leave them to Reafon, than reftrain them 
by Law : becaufe fuch Laws, by re- 
ftraining Commerce, introduce greater 
public inconveniences than they can 
prevent by reftraining, in particular in- 
ftances, the exceflcs that may be the con- 
fequence of Commerce. In a fmall State 
indeed, where its fituation expofes it to 
invafions from without, and which has 
very flender or no refources from its 

commerce, 
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commerce^ fumptuary Laws are necef- 
fary to its very cxiftcnce; as for inftancc, 
in Sparta of old; and in the Swifs 
Cantons, and Geneva, at prefent. In 
fuch ftates, it ought to be with the 
community, as it ought to be with a 
private perfon of finall fortune 5 Tully*s 
VeSiigal Parjimonia fliould be a facred 
maxim : perfons in fuch circumflances 
fhould compute their riches by their 
own moderation ; and as the wife's for- 
tune i'S humouroufly reckoned up to 
the Mifer in Moliere, by her habit of 
virtue in fparing thofe expences which 
fhe could bring him no portion to 
fupply. 

Formerly, Flattery and Lying were 
punifhable ; but they carry their own 
punifhment with them, by contempt 
and incredulity for the future. In all 
thefe inftances. Religion much better 
Applies the place of Law : it reaches 
M 3 thp 
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the hearty where the Law can only re« 
gulate the adtions; and thofe adions 
only that more immediately afFedl So- 
ciety. It has the Rewards and Punifh-^ 
ments oi another World for its Sanc-^ 
tions^ when Human Laws can have 
only thofe of this. Happy, there-^ 
fore, it is for a Nation, when Religion 
co-operates with Law ; and where, as 
with us, it is of the mofl excellent 
kind ; and is eftabliflied by Law, in its 
utmoft purity, at the fame time it 
flrengthens and enforces the Law it--^ 
felf, 

§. 40. And without the aid of Re-? 
ligion, our Law (as indeed all pofitive 
Laws) would want one of its principal 
Sandions. Rewards and Punijbmenti^ 
have been by many Writers on Natu- 
ral Law, confidered as the neceflary 
guardians even of Laws themfelves^ 
as they are of Society, And yet, Po- 

fitivg 
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fitive Laws are. In themfrlves, very 
deficient in one of thefe Sandions, 
tho* large enough in the other. 

The neceflity of Penalties is fo ob- 
vious, that no Law is without them : 
and the more free the Government is, 
the more exa<a will the Law be in de- 
fining them. Our own Government 
is remarkably precife ; the Punifliment 
for Crimes, is, in moft cafes, as fixed 
as the ideas of Crimes themfelves. 
And the Punifliment of Mi/demeanors, 
as diftinguiflied from crimes ftridly fo 
called, is rather difcretionary, as to its 
quantity, than arbitrary in its nature. 
For even in the old Statutes, where 
it is Enadled, that an Ofiender fliall be 
'* puniflied at the King's Pleafure;" 
the natural import of the exprefiion 
has been retrained in Conflrudlion, to 
mean the Pleafure of the King, as cx- 
ercifed, in his Courts of Juftice, by 
M 4 thp 
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the found difcretion of his Judges, wha 
are upon oath. And this difcretionary 
power, as to the quantity of the Pu- 
niflinient, in oppoiition to a Sentence 
fixed by Law, feems bed left to a 
Court, in cafes of Mifdemeanors, for 
two rcafons ; to adjuft the Punifhment 
to the circumftances of the Offence ; 
and the quality of the Ojflfender. 

But Rewards^ which feveral writers 
liave coniidered as another infeparable 
Sandlion of Laws, are very little known 
in our fyftem. There is, indeed, an 
implied Sanation, which, tho' greater 
than any pofitive one, is not what fuch 
writers would mean ; that is, the pro- 
tection and immunity of Civil Govern- 
ment, the confequence of Obedience. 
This, it is true, belongs to all Laws, 
but is found, in Pradice, to be too 
weak to anfwer the notions of a Sane-* 
tion ; as weak as the natural SandiQQ9 

of 
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of Virtue and Vice, arifing from the 
happy confequences of the one, or the 
ill confequences of the other, to the 
health, fortune and tranquility of Mo* 
ral Agents. This fhews therefore, that 
Civil and and Moral Virtue, to be firm 
and unerring in their courfe, however 
they may accidentally feparate in theif 
paflage, muft both flow from the fame 
great fource, and ultimately termi- 
nate their view by the fame great ob- 
ject ; the principles of Religion, and a 
future State. 

But notwithftaii^ing the weaknefs 
in the influence of implied Sanations, 
Pofitive Rewards for the obedience of 
Laws, are, in very few cafes, provided 
by our I^aws : principally (I think) in 
thofe extraordinajy cafes, ** where the 
" execution of the Law creates parti* 
*^ cular difliculties^ and at the fame 
^* time, the negleft of the Law could 

'' not 
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•* not cafily be puniflied/' For In* 
ftance, the Law gives a Reward to 
thofe who apprehend a Highwayman, 
or a Penalty to an Informer, Every 
man, by his connexion with Society, 
is obliged, by the fundamental Con- 
trail, I may fay, to bring a Rogue to 
Juftice; Policrites has (hewed, from 
Cafar^ that our Anceftors had an early 
notion of this duty in fome important 
cafes, and made a Law for it. But 
every body knows, the difficulty and 
danger of doing 'it would, in moft 
cafes, over- balance riie natural motives 
of Obedience : and many an oppor- 
tunity of doing it might be loft, with- 
out any evidence for the Law to im- 
pute to a particular negled. It is, 
therefore, prudent of the Law to en- 
courage its own execution, in fuch ex- 
traordinary and unequal circumftances, • 

What 
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What has been hitherto faid of Re- 
wards, miifl be underftood of them con« 
fidered as they are one of the Sanifiions 
of Laws : and with us there are very 
few of this kind. It v/i\\, indeed, be 
feme fatisfadion to think they are but 
few, if there is any truth in the cele- 
brated Montefquicu's refledlion, *^ that 
^' great Rewards are a iign of the de- 
^* dine of the Governnoent; becaufe 
** they are a proof of its principles be- 
^* ing corrupted." But in all Govern* 
ments it is proper there ihould be a 
Power lodged fomewhere, of rewarding 
extraordinary Services to the State. 
That Power, with us, is left to the 
executive part of Government, the 
Crown (unlefs we fbould eiccept Re- 
wards propofed by one or two Ads of 
Parliament for fome difcoveries in Sci- 
ence). And whether Rewards for pu- 
blic fervices, appear in the fhape of 

R.ibbons, 
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Ribbons, Peerages, or Pcnfions, they 
all flow from the extraordinary Grace 
of the Crown, very properly ftiled, in 
our Books, the Fountain of Honour. 
I have now done with the principal 
Heads of our Law. 

Philander. 

But not a word have I heard of thofe 
interpretations of the Law, of which 
you feemed fenfible there is a neceflity 
of faying much in vindication, and in 
which I heartily concur with you, as 
I have known many, as little verfed in 
Courts of Law as myfelf, look upon 
them in the fame light as the Lady of the 
Manor's Attorney, wl^o to comfort her 
•^ for not being able to alter the Law 
'* in her favour, aflured her, Jhowevert 
*' he could at any time prevent its 
•^ taking cffea." 
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EUNOMUS. 

By the interpretations of Law I al- 
luded to are meant Judicial Records, 
which, I before hinted, were the Evi- 
dence of Common Law, and the Ex- 
poiition of A(3:s of Parliament. Poll- 
crites will obferve I have not fpoken 
in conformity to many of our writers, 
who confider thefe as one branch of 
Law; which in themfelves they are 
not, but refer to a preceding Law, and 
bind only the Parties, in each particu- 
cular cafe, as an authoritative expofi* 
tion of the Law; whether the cafe 
arifes on the Common Law, or on an 
AQl of Parliament. For no determina- 
tion of one Perfon's cafe, tho' its cir- 
cumftances (hould exactly concur, is (o 
diredly binding upon another, as to fub- 
je(3: him to Punilhment, for not obey- 
ing or adting according to it. But as 

it 
2 
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it is probable fucceeding Judges (bound 
on Oath to* determine according to 
Law) will give the fame ExpoStion 
of the Law, where fimilar circumftan- 
ees do occurs that determination in 
ene perfon's cafe^ may in its confe- 
quence be a Punifhment if not obeyed 
by another ; by putting him to the ex- 
pence of contefting a matter already 
fettled: and, therefore, it would have 
been but prudent, where th^ circum- 
ftanees are exadlly the fame, to have 
acquiefced in a former determination, 
becaufe that determination has made 
the Law known, in fuch pjlrticular cir- 
cumdances. 

This account of Judicid Decifions, 
I think, agrees with Lord Hale's mean- 
ing — He, it is true, ranks Judicial 
Decifions as one Conjiituent of the 
Common Law; but foon after adds^ 
ihat though they do bind as a Law 

between 
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between the Parties, in a particular 
cafe in queftion, till reverfed by Error 
or Attaint, yet they do not make a 
JLaWj properly fo called. And tho* 
fuch Decifions are lefs than a Law, yet 
they arc greater evidence of it, than 
the opinion of any private perfons, as. 
fuch, whatfoever. 

§. 42. This account, tho' it may 
have detracted from them, in the opi- 
nion of fome» will be fufficient to raife 
Ijhem in the opinion of others ;^ who 
difpute both the authority and the 
ufc of Judicial Precedents. I wifh, 
for the Writers fake, fuch notions had 
place only in works of pure Fidion, 
fuch as Swiff s Voyages ; for Truth will 
not eaiily be laughed out of counte- 
nance : but they have been attacked 
with more feverity, under the plaufi- 
ble colour of cool Argument. Some 
objedt to the ufe of any precedents 

what** 
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whatever: others to the uncertainty 
and contradiaion of them. 

The firft arc anfwercd by what 
has been already faid of the nature 
of Judicial Decifions : " that they 
** are Expofitions of the Law, as 
** it ftands when the cafe happens." 
It is the bufinefs of Judges jus di^ 
cere^ not jus dare. And why fliould 
not fimilar Cafes havQ fimilar Expofi- 
tions ? 

There was a time, undoubtedly, 
when thefe precedents were firft form- 
ed ; and the Decifion was fimply 
founded on the light of Reafon and the 
circumftances of the cafe. We fcarcc 
need be told by Spelman, *^ that in 

early days the Sages of the Law 

judged many things ex aquo et iono ;** 
and their Judgment afterwards, as the 
Refponfa Prudentium among the Ro- 
mans^ and the Theodoiian Code, be- 
came 
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;tdtric Precedents of Law to Pd^tfrity* 

Chafes will often dill occur unlike any 

Hdetermined^ and are^ therefore^ with-^ 

out Precedent ; others will happen 

like thefe^ and then thefe will be the 

.firft Precedents in their tui'n* But 

•thp' every Precedent muft have a time 

to begins that Chief Juflice argued 

very ilU who admitted a Jury^ not 

Freeholders^ in a capital cafe^ and faid^ 

Wifiy may nxie not make Precedents as 

nvell as thofe that went before us. Be* 

caufe his Precedent was fo far from 

being new^ or ex aquo ei bono, that it 

was contrary to fettled Lawi from thp 

firft age of the Conftitution, That 

Chancellor tooi who would hgve ad<a 

^Vanged the King's Proclamations intp 

Laws> on the maxim pf all Precedents 

having a tim$ to bcgirii arguedjjs ill^ 

jmd was told fo with fpirit^ by Lor4 

.Coke^ in King Jame*s pref^nce. • ^ 

yoL.III, N AwJ 
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And this gives mc an opportunity ©f 
overthrowing a notion that has crept 
into our Books, that, when a cafe 
arifes that is without Precedent, the bare 
want of Precedent is a great argument 
of its being againft Law. That ©pi- 
nion is now difregarded : every day 
new caf^s arife, and are determined on 
their own reafons. 

Indeed the contrary would be to 
fuppofe, I . That Reafon had nothing 
no da with Law. 2. That a Right 
might exift without a Remedy to fup- 
port it. The true Limitation, 1 take it, 
is this : in a cafe, that muft have daily 
happened, ibe want of Precedent is a 
-great argument ; but in cafes, where 
the circumftances could hardly exift, 
it is none at all. 

The Determination will, in the lat- 
ter eafe, be, as Spelman fay€, ex aquo 
it bonoy and if a cafe, iimilar ia point 
-^f circumftances,. does occur hereafter, 

that 
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that cafe will» if remembered^ be mad^ 
ufe of as a Precedent. 

§. 43; Thofe who object to the un- 
trertairtty of Precedents, founding thcit 
objedtion on fome appearances of truths 
are better intitled to be heard; but 
there is fome fallacy in this tvay of ar- 
guing< They take Judicial Decifions^ 
Ind Printed Cafes, as equivalent and 
fynonimous ; which, it may be eafily 
(hewed, are by no means the fame : 
and yet, thefe latter are the great 
fource of the uncertainty and contra-^ 
diflion complained ofr But whoever 
firft confounds them together, and then 
draws a Conclufion as to the uncertainty 
of both which flows only from one ; 
might as well miflake the confluence 
of two Rivdrs for the foUrce of both : 
or might a^ well urge that there is no 
fuch thing in nature as fad, becaufe 
diflferent perfons in their account of 
N 2 the 
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the fame fa<3: give fuch various and 
often contradidlory evidence. 
'. Jujdicial Dccifion5 are properly the 
Pxecedejits ; aqd Records alone are 
the proper Warrants of their authority. 
Printed Cafes, as the channel of xrooi- 
municating thefe dccifions^ whatever 
pfc they have in other refpecls, have 
fto Jnteroal authority, hui as fuppofcd 
copies of a decifion on record. But 
printed Cafes in Reports, tho* inferior 
in authenticity to Records, have yet 
many advantages : i. That in a £horl 
compai^ they contain the m<A icnpor-^ 
tant decifions of many ages : the Rei« 
cords are i^ numerous, that it is im« 
pofiible and ufelefs to tranfcribe, read# 
or confult them for any time; 2« Thfi 
Records are the bare naked Decifions^ 
and contain only the formal entries of 
Pleadings and Judgments ; whereasth^'"" 
Reports contain^ in many impcKiant 

cafes. 
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eafes, the argurnents offered to the 
Court on both fides ; and the reafons 
which determined the opinion of the 
Court on th^ fide on which the refolu-^ 
tion turned. 

An accurate account of cafes of 
weight and difficulty publifhed by per- 
fons, from what arofe within their own 
experience, can want no recommen- 
datfoit with the Profeffion ; or indeed 
with any niert of Senfe. And the good 
0ld Judge, whom I have often heafrd 
condemn fronv the Bench/ as he has 
fince done in print, many of thofc 
crude indigeftcd performances, affedting 
to be called Reports, which were, per- 
haps, nothing elfe than, as he expreflcf 
hirafclf, ^^ the rummage of dead men*§ 
•^ papers, or the firft elTays of young 
** authors,*' has yet allowed a good 
Reporter to be a rea/ benefaSlor to the 
rablic. He himfclf (if cohfidercd- iri 
N 3 that 
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tliat Ught only) has been a conQder^blc 
pne. 

Put n)any Reports may be oonfidere4 
in another point of view, and rather 
out of the direA track of the pro*? 
feflion : as ipany of the more modern 
contain c:fcellent pieces of legal rea^ 
ipning, and which are caps^ble of en-r 
tertaining any one, of a liberal educa^ 
tion, with the fmalle^l infight into 
iuch fqbjefiis. Such are particularly 
Sir B. Shower's Cafes in Parliaqient, 
and the Reports of Vapghan and Peere 
Willian^s* I^J^o doubt of it. Reports, 
like all copies, mud be greatly inferior 
to what the Originals were, We arq 
^ven told, thgt many of TuUy's ora- 
tions are, in this refpedt, coniiderably 
defedive ; ^t leaft abftrads, rather than 
f:opies, of what he fpoke upon the occar 
(on. Lord Bacon thought the metho4 
pf reporting in his time, too jejune an^ 

imperfciftl 
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ipaperfeft; he partictilarly cenfurcs that 
of Sir Ed. Coke^ as ; too compendious 
a form of reporting the refohitions of 
the Cottrt ^ and not fufficiently •* trac- 
^* ing out a form of argument:" it 
was this ponlideration that induced him. 
to leave us thofe excellent fpecimens of 
his own; which method has been, 
in many inftances, followed in, Uter 
l^mes. 

§. 44. The printed Reports exift in, 
z continued feries from Ed. II. to the 
prefent time ; extremely numerous and 
defeftive: and (if fome were excepted 
out, or perhaps fome cafes only in moft of 
tiiem) are chargeable with containing, 
i^not of being the four ce of, all that un- 
certainty which fomear,c fondofobjedt- 
ing to leg?d determinations. Originally 
they were colledled and publiflied 
** annually," by perfons appointed by 
tbe King, and thence acquired the name 
N 4 ^^ 
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i&f •^ Year Books/* This method w» 
attempted to be revived in the reign of 
King Jamf s : and there is an ordinance td^ 
be met with dated the i jth year of bis^ 
^eign, direfted to L6rd Verulam (Bacon)' 
and Sir Julius C^far, vefting in thenf^f 
|he appointment of two perfons, with i 
falary of iQol. each» and ofhe| particu^ 
^rs^ as may be feen at length in tbe^ 
Record in Rymer-s colledion. l^pfA 
Bacon feems to allude to ihis in his 
jpropofals for the aniertdnient of th« 
Law : and this likewiib ^xpUmfi f6m^ 
paflages in his Letters, lately puhMQtiAi 
i do not find this method contiMicf^ 
Jong; Hetley's Reports, hov^eve*^^ 
from the titki feenis to have hieti 
taken in virtue of this appointiiienf. 

Tbf Wint of this prOVifion, if it is M 

^11 to be regrettedji is l^fs fo^ fince th^t 

tiitoe : there being many co- temporary 

fleports, that ;give a tolerable aGCOunt 

' ■: •- of 
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from that period.* 'fhe general au- 
thority of Reports is now derived from 
tlic rmpt-imatur affixed tor if 5 thle- 
pagcJ. This iWarfner of ftirrfping an 
authority on Law' tiooks, (tho* the* 
praSice of licenfing was derived from 
llie Inquifition, arid applied here firft 
to books of Religion) feems to have 
Succeeded the appointment of Re- 
porters^ It was firft done by the Lord 
Chancellor alone. Btrt about the lat- 
ter end of Car. n. time, by the tvirelvrf 
Judges. The Imprimatur is ufually 
preceded by a teftinionial on perfonal 
knowlege of the ' Reporter's general 
charafter in his profefllon ; but that 
(like other general charaders) neither 
fuppofes the work free from faults, 
fior excufes what is faulty; for after 
3II, as I have faid, the Report of orid 
particular cafe, ftandsits ground only 
-^ ; ^ as 
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as it is fuppoied agreeable to the Re-i 
cord : wherever it appears to vary in 
fjjbflance, it lofes all its authority. 

§. 45<. The eflentials of a cafe well 
reported, feem to be^ A true ftate of 
the fads;, The true pcwint before the. 
Court i The manner in which it came 
before the Court ; The true Determi* 
cation; The Name and Date. 

You jfometimes hear of Manufcript 
Reports, which have their ufe, tho* 
they reft only in private hands: be- 
ipauie they are chiefly Cafes within 
time of memory; and becaufe they 
ierve 9S a Memorandum to point out 
the Record of a Cafe, the determina- 
tion of which might otherwife have 
laid altogether dormant. 

§. 46* I now come to anfwer the ob»- 
j^dtion to the uncertainty and contra^ 
di<^ion of Precedents. And it has been, 
already hinted, i. That this uncertainty 



Digitized by VjOOQIC 



DIALOGUE III. 187 

if occafioned chiefly by the defi?£fc of 
printed Reports; and arguing from 
(rafes unlike^ as if they were alike^^ 
2. I (hall admit however that, fome-^ 
times, the fame points have been long 
agitated, and reoiained unfettled ; and 
will take pccaiion to meotioi) a word 
of Precedents /u6^/entiOf 

The greateft and alrnoft general de*r 
fedt of Reports, is the want of a jufl: 
and full State of the Cafe. The Law^ 
lh every cafe, muft arife from an en^ 
tire attention to the Fads, which are 
the ingredients of the Cafe« And i( 
ivill unavoidably happen, that thofe 
who report Cafes, which they barely 
hear, and have no concern in, mufi; 
often omit many very material circym-^ 
ilances of the Cafej; and fometimes 
infert others that are not material; 
the Fads being often fo complicated^ 
(hgti exclufive of other difadvantages^ 

»0 
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no attention can mafter them all af 
once. HeiKc it 'will happen, that 
fuch Cafes maft be reported in a more 
loofe and general manner, than thd 
Fadls admitted ; and by thofe mean's, 
the fpecial grounds of the deterniina-- 
tion not being known, the determina- 
tion will be cited, as a Cafe in pointy 
hereafter to other Cafes (if the whole 
was known) very unlike. This hap- 
pens moft frequently in opinions oh 
Devifes and Settlements. Lord Cokt 
has gone fo faf as to fay, no Gafe 
is exadlly* like another in all its cir- 
cumftances. And yet, a Cafe deter^ 
mined, may be madt ufe of as a Pre-^ 
cedent, without being exadtly alike in 
^11 its circumftances : the material cir^ 
puniftances may be the fame ; <Jr they 
may be made ufe of as far as they go. 
* It is partly owing to the variety of 
pircuntiftances, in difPereirt Cafts, arid 
^ - afr 
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v^ ttie fagne. dtne CQnfoundiirg dUFerpi) t 
Cafes unlike, that a £ew wQxd§ in at^ 
Aft of Par liaqieot^ have aften fornifbcfi 
fomany, aikJ often feemingly oppqiSte, 
determinations. Of which fcarcc two 
Ktics, in the Statute of Frauds and 
Perjury^ aod^s many \n the ,S.t^, pf 
Will. III. on hiring andferving, fyr, 
a year^ both of them penned in as 
plaiti words a$,th$ langu^g^ admits of, 
haye furniflied# Imayfay* enough for 
a folio voluoie^ 

2. 1 muft admit, indeed^ fome poUiti 
were for a long time altipgether unfeN 
cled> and as it vitxt, flui^^atcd between 
cQfitrary opinioQF oi Courts. Such for 
inftance^, wheiJierip cafe of a Legacy^ 
{md aa wndeyifed ?ufplu5^ the Exe<:uT 
Ipr^!^ the n?;xt pf J^iq, is entitled Jo 
ih^t Surplus ? Whf ther reverfionary 
T^ous for railing portions (hould b? 
fold during the Joifttrefs's life ? Whe- 
. . ther 
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ther an Eftate to a man for life, Re» 
mainder to the heirs of his body, gives 
an Eftate Tail to him or not ? 

Such queftions, you fee, concern 
rules of Property ; and it is of the ut- 
moft confequence, that points of that 
nature, once determined, fhould be ac- 
quiefced in : for the inconvenience of 
(baking fettled determinations, is much 
greater to the kingdom in general^ 
than the impropriety of any former 
original determination can be to the 
Parties. Lord Macclesfield ufed to call 
it removing Land Marks. Indeed^ 
a point of Law fettled anfwers Virgil's 

Limes agro pofitus, litem ut difc^meret arvis. 
It is in this view too, that Courts havcf 
faid i It is often of little confequence^ 
how a point is determined at firft> 6> 
it is but adhered to : then the Law 
will be known ; and the inconvenience, 
by being forefeen> may be avoided^ 

After 
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After alU foinc allowance is due to 
human infirmities : men» as men, wiH 
differ in opinion. Every man can not 
be right; but every man mufl be faved 
by his own confcience. The greatcft 
men we have had, have been moil for- 
ward to make thefe apologies for hu- 
man nature, tho*^ they have leafl need 
of them. PoKcrites will remember, 
what Chief Juflice Vaughan, in Buflicrs 
cafe, and Lord Nottingham in his own 
famous argument, have fo finely faid 
to this purpofe. And what thofc who 
•now prefide are more fond of owning 
with much lefs occafion. 

§. 47. Befides what has been faid 
of Precedents, you will fomctimes 
•hear oiPretedenUfuhJUentio : but thefc 
arc oppofed to Judicial Precedents^ and 
mean nothing more than a filent, uni- 
form courfe of pradtice, uninterrupted, 
but at the fame time unfupported by 

legal 
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legal Decifions. Where prafticc is mnU 
forrn, and not contrary to Law, it will 
Jiave great weights £b will the fin^ 
gle Qpinioa of eminent men in the 
Profeffion. Thefe arc ranked among 
Lord Coke's topics of Legal Reafon- 
ing : and I remember were greatly re- 
lied on, upon a late occafion^ in the 
cxpofitioa of the Statute of Ufes relat-* 
ing to an Infant's barring herfelf of 
Power, 

But if n>ere Praftice, or Precedents 
/u6 Jilentio^ were to prevail againft 
Law, then, $is has been juftly faid^ 
** Clerks in an office would make 
*^ Law I*' and would have it. in theif 
power to repeal Laws in beings 

§. 48. If, from what has been faid# 
I was to form a Scak^ by which ih? 
Authority af Legal Precedents might 
be meafuredi the fi^^^cntsfubjilentip 
w.ould pbtaipi the lowed place : next 
I \ above 
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above thefe'(but fo much above tliefe, 
that^ in coQiparifon, the firft are al- 
mod as the freezing point in the 
Thermometer is to the Spring tem- 
perature) I coniider an opinion of a 
fingle Judge at ni(i prius, on a point 
diredly in qucftion : theh, higher up 
the Scale, the Determination of any 
one Court in Weftminfter-Hall : much 
higher than this, that very Determina- 
tion confirmed by another Court on 
Writ of Error : and the higheft of all, 
the Determination of the fame cafe, oil 
a Writ of Error in the Moufe of Lofds* 
This laft has the highefl place ima- 
ginable in the Scale of Judicature j 
and affords evidence of Common Law, 
or of the Expofition of an Adl of Par- 
liament, no way inferior, in point of 
authenticity, to the exprefs pofitivc 
text of an Ad of Parliament itfelf. 

Thus have I finiOied on this head. 
Vol. III. O Phi- 
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Philander. 

§.49. And you have reconciled me 
much to a part of the Law^ which I, 
who am a ftranger to the fubtleties of 
your Schools, have ever looked 6n as 
of the very eflence of Cavil : but I 
flill have fome difHcultles, which* to 
one vfo far a convert^ you may eafily 
clean Admitting an uniformity and 
adherence to Precedents are obferved 
in one Court ; how is it that a Court 
of Equity is fet in contradidion to a 
Court of Law ? That points folemnly. 
fettled in a Court of Law below, (as 
I think you call it), fhall be reverfed 
on appeal to another Court of Law ? 
Nay, that even in the fame Court,, the 
cfFed of a trial, by Jury, fhall be over* 
turned by matters arifing after it ?. 

EuMrOMUS* 
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Eu-NOMUS. 

Upon my word you have drawn up 
your forces in great order ; but you are 
not iiware, tiow much time it will take 
to go through even this mock Cam- 
paigti. I muft deal fairly with youi 
you muft attend to the different Pro- 
vinces of different Courts: in what 
manner they affift, controul or depend 
on each other. You muft be led too 
in a beaten track about Juries, to fet- 
tle the meaning of what may be faid 
in anfwer to what you urge. 

Philander. 
We have a ^eat part of the morn- 
ing before us : takis it all ; elfpeciaUy 
as you have prons^ifed me fatisfac^ 
tionon a fuhjedt, which always £re8 
the blood in my veins; concerning 
a 'bleffiog to ihis Country, which I have 
ohcn .pitied the want of in other ma- 
lions i and am forry to fee any dimi- 
O 2 nution 



Digitized by VjOOQIC 



196 E U N O M U &• 

nution of at home : I mean, what, 
from my earlieft knowledge, I have 
been taught to revere as an Englifh- 
man's Birth-Right, "Trial by Jury. 

EUNOMUS. 

§. 50. I will begin then with that : 
and will attempt to fhew you, that 
this form of trial has, in the courfe 
of time, been greatly improved 5 nay, 
if any prejudices you may have formed 
arc fufFered to fleep 'till you have heard 
me out, even improved in thofe inftan- 
ces in which you feem to think it im- 
paired. 

I will not expatiate on the antiquity 
or excellence of its original. As to 
both, it is fufficient to fay, ** Caput in" 
** ter nubila condit^'' its original is ob- 
fcure; but it is the nobleft form of 
policy that was ever invented on Eairth, 
and (may I add ?) comes nearefl: the 

ipipartiality 
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impartiality of Heaven. I do not 
know any Country that pretends, in 
the leaft, to (hare it with us, except 
Sweden ; from whence we are fuppofed 
to have borrowed it : which notion, 
entertained by fome of our Travellers, 
is refuted by two obfervations : i. 
That their plan of Juries difgraces ours 
by comparifon. 2. That Juries exifted 
in England, long before England pro- 
bably had any knowledge of Sweden : 
before thofe great inundations of the 
populous North, as it were, deluged 
this Weftern world. 

But excellent as this form of trial 
is in England, as it confifls of men, 
it cannot pretend to abfolute Perfec- 
tion. Bodies of men, like individuals 
that compofe them, are liable to be 
influenced : a Borough and a Jury may 
both be occafionally corrupted. But, 
O 3 in 
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in the nature of things, numbers arc 
a fecurity ; and in the cafe before us> 
twelve are more likely to form a right 
Judgment of Fads, and to give it vvith 
impartiality, than one man. 

The prbbability is ftill more oa 
the fide of truth from this quarter, 
when it is confidcred, what pains our 
Anceftors have taken, 'from age to age, 
to reform the model itfelf ; as well to 
guard it from every natural biafsf, as to 
give it every poffiblfe advantage. I mcd* 
die not, at prefent, wi^h thofe incapa- 
cities that Reafon points out, and the 
Common Law has ever adopted : foch 
as proceed from a defe€t of the under- 
ftanding or a depravity of the wilL The 
pofitive qualifications are more witihin 
our view; becaufe thcfe have varied 
greatly iit courfe of time ;. as it is, in- 
deed, of the genius of pofitive Laws, 

to 
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(o conform to the convieniencc ojf the 
^ticnes. 

The old Statutes required Jurors, ia 
general terms, to be " next neigh«- 
** hours and moft fufiicient/' It would 
have been impoiHble, without that 
nice diviiion of Lands into Counties, 
Hundreds, and Villages, and at the 
fame time a free diftribution of landed 
Property, to have found twelve men 
equally qualified, in point of vicinity^ 
and of freehold £ilate« Thofe two 
qi>^lifications, however, fo excellently 
fitted to the office of Juror in early 
times, and fb clofely conneSed, have 
now parted at the greateft diftance: 
|he vicinity reduced, in common cafes, 
to a fhi^dow ; the qualification, in point 
of intereil, fwelled to what would have 
been a. Prince's income in thofe days; 
fixat is^ Philander^ in the idea of thofe 
O 4 who 
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who arc governed by words; for in 
reality, I think, the refpedive times 
being confidered, the qualification may 
be confidered, in both cafes, to be 
pretty near on the fame foot. I vyiU 
juft deduce the alterations in their £b- 
veral periods; and will then remark 
the confequence of the alterations. 

The provifion that Jurors ftiould be 
next neighbours^ tho' a favourite cau- 
tion of the Common Law, refted on a 
very vague defcription; and in time 
wais found very inconvenient. The 
Statute of Hen. VIII. brought it down 
to fix of the fame Hundred, where 
the fad arofe ; another A(ft in Q^Eliz. 
time reduced it to two Hundredors; 
the Statute of Q^ Anne makes an end 
of all Hundredors, and requires the 
Venire or writ to fummon them to be 
awarded from the body of the County; 

except 
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except in certain criminal cafes : tho* 
by conftrudion, the pradiceyi/^ Jil^n^ 
tio, I was fpeaking of, was foon fct 
up as a reafon for keeping the Jury, in 
all Crown Profecutions, ftill within^ 
the pale of the fame Hundred. 

You fee then, how this qualification 
has given way : and greatly to the 
public advantage, in opening a more 
free courfe of Juftice 5 as Jurors may 
much more eafily be had from a County, 
than an Hundred ; if the part is not 
equal to the whole, as I fuppofe you 
allow it is not. And with refped: to the 
advantage arifing from the knowledge 
of Places or Fads in queftion, tho* at 
firft fight that may be peculiar to thofe 
who arc literally ** next neighbours ;" 
the anfwer to that is, i. That the no- 
tion of a View, or opportunity given to 
fome of thofe who are to try the caufe, to 
fee the ipot in queftion before the Trial, 
Z * is 
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k now, and long has been with regard 
to ihe knowledge of Places, a fair eqiii<» 
valent to the fubjcdt, in lieu of the 
provifion of Vicinage at Common 
Law. Andj^;c? who were on the VieWj 
who muft be at the Trial, will be of 
much more fervice, t[^vi Jiyi barely of 
the fame Hundred would be, 2, But 
even ftill by Lot, there may be iom^ of 
thofe who are literally next neigh-^ 
hours. 

And by relaxing the reftraiat (as I 
flaall now cdl it) of that qualificaiion, 
we have got other material advantages. 
Confident with the rigour of that q4ia- 
lificatioD, it was impoffiWe to try Fads 
done beyond the Sea; which now by 
an eafy Fiftioa of placing a Plaatatioa 
in an Englilli County, may be tried 
in Middle&x, as well as if the Fa£l 
^rofe there. 



It 
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It laid too a terrible reftraint oa 
^ourts themfelvcs ; the Jurors being 
oext neighbours were fuppofed alwaya 
to have evidence in their own breaft i 
the confeqwence of which, in many 
cafes, produced this difagreeable alter-* 
native ; either that a verdid: muft 
ftand, tho* contrary to the cleared 
evidence produced in Court; or the 
Charafter, nay, the Liberty of the Ju- 
rors, were to be overturned, together 
with tlie Verdid, by attainting the 
Jury, Now the Jurors arc no longer 
of the neighbourhood, the fuppofition 
derived from thence muft fail j if they 
judge apparently wrong, that Judg- 
ment of theirs may be corrected, but 
it will ftill be by another Jury : {a 
that the injured Party will not fuffer;, 
nor will tlie former Jury fuffer fw 
their wrong Judgment, as they might 
ibmetimes have done in the perilous 

days 
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days of Attaint j nor will the Conftitu- 
tion fuffer by dropping a Jury. Upon 
the whole, I conclude, that this altera- 
tion is much for the better ; that new 
Trials and Views are more than ufeful 
fubftitutes for Vicinage. 

Having thus done with the firft early 
qualification of Juries, refpefting their 
vicinity f I muft fay a few words as to 
their Sufficiency. Their qualification, 
in point of Intereft, was originally 
but fmall : in 13 Ed. I, time, only 
20s. ; in the 21 Ed. L it arofe to 
40 s.; fo it continued till Q^ Eliz. 
with one alteration only in the in- 
terim^ of inferting the qualification in 
the Jury proccfs, which, I think, arofe 
from the Statute 35 Hen. VIII. In 
the 27 Eliz. it rofe to 4I. Freehold ; in 
16 and 17 Car. II. it fwelled to 20 1. 
Freehold ; and yet, notwithftanding this 
great advance in the qualification, let 
me juft obfcrve. Juries were never io 

packed 
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packed and praflifed upon in criminal 
cafes, as during the latter end of that 
reign, and the beginning of the next. 
In 4 and 5 Will, and Mary, it came 
down to loL and has continued fo ever 
fince. Except in the cafe of fpccial 
Juries, which, by a Statute of the late 
King, muft have 20 1. 

You know Leafeholders of 50I. clear 
yearly value, are now qualified as Free- 
holders. The reafon why the Law 
required Freehold Intereft formerly in 
exclufion of ^ermsj was, bccaufe 
Eftates for Terms of Years, till with- 
ih thefe two centuries, were very ftiort, 
and of no confideration in the eye of 
the Law. The other being a certain 
provifion for life, was a more fure bar- 
rier againft temptation. 2. Mod quef- 
tions in early days, were about pro- 
perty of Land ;^ and, therefore, thofe 
v^ho had a permanent Intereft in Lands^ 

were 
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were beft judges ^( what affeacd 
them. 

I have laid before you the fads froirt 
which you will j«dge ; bat I have lefs 
fcniplc to tell you at once my conclu- 
iion, without a mifiute detail of parti^ 
culars, becaufe you are as good a judge 
of this fubjedl as a Lawyer. My ob* 
fervation i$ this» that tho' the nominal 
qualification has varied from 20 s. to 
10 L in four hundred y^ars, yet the 
real value is much the fame, oonfider- 
ing the different intrinfic value of mo- 
ney, and the different price of corn 
and other commodities. This it will 
be eafy to compute from the Records 
t)f the Mint, and the printed accounts 
of the price of kbotrr and provifions in 
thofe days, compared with both arti- 
cles in our own. The contraift, let me 
febferve, will be pikjfant, when wc 
ctmfider, that the quali^ficaftion for a 

Vote, 
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Vote, at County Eledions, is ftill tho 
fame as it was at firft, only 40-8. ; it 
began in He«. VI. and has cdntinued 
fo ever fincc. By tliefe meaiis the 
choice of the Reprefentatives in Coun-* 
tics, is more particularly the full ad: 
of the Body of Conftituents. Whcre-^ 
as, 'had the qualification of Freehold 
voters kept pace with the other qua- 
lificatiiMiof Juries^ the number of Coii- 
ftituents would have been fo reduced^ 
that a City, or even a Borough^ might 
at this day have had nearly as manjr 
votes as ia Couaty ; which drcumftaoce 
w<Hild ftil'l have added to the weight tjf 
Boroughs, that aii^eady in one view>- 
jft has been obferved^ prefies fo hard on 
the general right of Reprefcntation in- 
thisConfHtution. Add too that in foisoe 
Counties, and thofb too, where the 
Aumber of Boroughs i^re looked isipcm 
with rather a jealous ^cye, the uumbet 
I ' of 
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of Lcafeholds of very confiderabltf 
property, which in their nature are ex- 
cluded from this fufFrage, bear fo great 
a proportion to the Freehold Eftates, 
that the fcaie is ilill far from a Ba- 
lance. This is the evident refult of 
what are called the Weftern Tenures, 
from their prevailing principally in 
thofe Counties; in which Leafes for 
long terms of years, determinable upon 
Lives, fcem a very general mode of 
pofleffing valuable eftates under the 
owners, often to the exclufion of any 
Freehold Intcreft in the Tenant ; and 
confequently, the capacity of conflitut- 
ing their Reprcfentative. 

§.51. I am afraid I have but in 
part anfvvered your queftion— you will 
tell me, thefe are only regulations of 
Juries, and by Law : your regret feems 
to flow *^ from a fuppofed diminution 
*' of this foroi of Trial ; and the effeSt 

''of 
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** of it overturned, even where it con- 
** tinued." 

Philander. 
Indeed it did. 

E UNOM U S. 

By thefe exprcflions then, I con* 
ccivc you mean, that in many proceed- 
ings, the Trial by Jury is difmiiTedj 
and that in many cafes, the opinion 
of the Court has afterwards leaned 
iigainft the parties who had recovered 
on the trials 

That is my megoing^ 

£uNOMUS. 

J3y the diminution you fpeak of, \ 
iuppofe you allude to tbofe fummary 
convidtign^i that^ at firfl: view^ ai^- le« 
veiled very ftrongly, indeed, against 
this mode of trial : where, inftdad of 

V0L4IIL P Croft 



Digitized by VjOOQIC 



ftio E U K O M U 6. 

^rdfs Bxammations of difinterefted 
Witncffcs, the Oath of an Informer 
joined to anotber Witnefs $ or the aid 
of the Parties Confeffion, got how it 
can^ without any Evidence but that 
of the Informer, concludes the Trial : 
and after alt, one Man is fet up as a 
Judge of the weight 6f this evidence, 
inftead of ibr t^ehe k)R)wn tb the 
Coiiftitutiom 

PniXilLNPER. 

You have placed it in the vierj iigkt 
I £hould have done. . 

But^ my Prie;id# t^t is not tbe^ 
true light. You never heard that a 
JUftiee of Peace, had a complete ^nal 
jurifdiftioh. Hfc may, lilce -the tSoA- 
vftableinihe ?lay, tbink *« he fits to 
-^ reprdeni the Kfeg^ but he in that 
light, mult remembec 

HeguxD 
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Regum timepdanim io proprJos^ g^ges, 
S.eges in ipibs Imperium eft Jovi$» 

And iong a« this odicer ha« bean 
iMruft^d with a neceflary (hare of 
Power^ to lighten and diff\i(k tht 
weight of Go?ernnMar» and great a| tha 
obligations of the Public tpuft certainly 
are to, him whQ executes this. tr;ift 
Witti abilities ^ind integrity ^ the C^« 
ftitution has, in no in(|ance, made him 
ebfolute in a Judiciai capacity, ffie 
9fders are examinable at Seillo«is i 
and from thence at Weflmifiifef*^ 
Hall. Ht^ Convj^ion^ are removable 
there: if Xttegal, may be quaihed, 
and himfelf liable to an Action 5 if 
Opprcflive, in their CircamAances, 
«W they <hould be legal in Ferm> 
lie may be punifhed hy Information : 
ilk the AAion> or the Information, hk 
Conduct will be reviewed by a Jary ; 
and a« they (kid, t^ Court will pro* 
P a ccsd. 
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cced# A Jury then^ you fee, is only 
difmifled in the fifft indancej never 
difcarded* In (hovU I do not knOw any 
Judicial Tranfaftion whatever, cogniz- 
able in the Temporal Courts of this 
Kingdom, in which, in the long fun, 
the FaiSs inay not be brought before 
a Jury. In the fuperior Courts of 
Equity, liSues at Law are frequently 
directed to fatisfy the Court, where the 
Depofitions are not Evidence enough : 
if that kind of Evidence^ where mate* 
rial, is fufpe3:ed, the Witnefs may be 
Indi^Sted for Perjury in the higheft 
Courts of Law. In the Courts of Law, 
where the return to their Orders are 
cbntefted, the Fa£ls returned are put 
in Iflue. Material Affidavits, if full, 
but not true, are likewife indidtable. 
And can you imagine, when in thefe 
great inftances a Jury is ilill liable to 
.be called upon^ that a petty Conftabl6 
2 or 
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or a Parifh Officer, moft ignorant of 
the Law, and under moft temptations 
to abufe it, fliould be left a mercilelfi 
Tyrant within his diftrid ? Rather do. 
not you admire the wifdom of the Le- 
giflature, to have Juftice done, when it 
can be without delay or expence, by 
Summary Convidions : where it can* 
not, to referve in the end a redrefs to 
the Party injured, a puniihment to 
OppreiTor^, and a check to all in thofSj 
jinferior ftation6 1 

§.' 52. As to the Powers which 
Courts have exercifed after a Verdiia^ 
and very often againft it, you will 
fcarce think it a proper fubjeft of 
complaint, when you have conlidered 
it ever fo little^ 

In Common Cafes, the effeds of a 

trial have been defeated three ways; 

by proceedings after it -^either upoa 

9 motion in arreft of Judgment-— to 

P3 ftt 
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fct afidc the Vcrdid — or for a new 
TriiiL In the firft^ the efFed of the 
Trhl is defeated, becaufe there re- 
gularly ought to have been no Trial 
at all; or becaufe it appears from 
ihe Record^ that no Judgment can be 
liad. Sometimes the very demand it« 
felf might have been flopped by De^ 
murrer, without ever bringing it to a 
Trial s btit tbat is Where the Demand 
k biad bb the Face of it : oftftn thla 
can not be known tiH the proof ia 
]teai^4 for th«n it appears, that tho* 
the Juty have found for the Plaintifi^ 
yet that what is fo^nd is no ca»fe of 
|!kd<bn% In this kind of mMion^ I 
lake it| the credit and^^capaciiy cf the 
Jury are always unimpeached. 

The other two idotions are hvelled 
inore direftly ^kgednA, the Verdilfl it^ 
^(eif; the &V& tb {€t it afide for the 
^dii^eaieaAOr tf th« Juryi or ^n irre- 
gular 
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gular findii^ : tlxe latter foi: a VordiA 
contrary to the plain weijght of Evi* 
dence^ or for the t^l&dtt^ojx of ^ 
Judge* 

In both tb^fct whatever fiirthcr c;x« 
aminatioa there is, muO: be by aQQther 
Jury. In the latter^ it is awarded in 
Terms : im the (Qtm^tp it foUows, at 
a confequencc at the Parties options 
becaufe the Verdi(^ beio^ fet afide^ 
there can be no recovery or acquittal ; 
and confequently m> bv to another 

In all thtfc. inftaacea tbcn^ Pbikn^ 
d». your fai^Quritc Jvy aia ftiH %d^ 
Ijierodiot 

FiflLAIfDEK. 

I was juft going to iQtfrrupt you, 

wi^h obierving the contrary from your 

^WQ words. The mtfdireiftion of ft 

Judge^ that has mifled one Jiiry> is> t 

P 4 agree. 
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agree, a proper ground for fending 
the matter to be ekamined by another : 
but my di^culty is about any direiSion 
of a Judge to the Jury at all : iet him, 
if you wilU recapitulate the Fadts, but 
not obferve upon them. I have fome-^ 
times heard^ this Province of the Judge 
has' made a cypher of the Jury ; nay, 
has even made them find contrary t0 
their own meaning. 



EUNOMUS* 

I am glad to find you do not vent 
this notidn as your own : it is what I 
have heard too ; but have as often <>b« 
fcrved, that it proceeded more from 
private interefl: or party zeal, than 
principles of Law, I know too, that 
direAions have, - in feme Ca&s, been 
carried much too far. Nobody cafi 
read the State Trials in particular with- 
ptit owning it. But a particular Cefe, 

wherQ 
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where the Law has been forgotten, is^ 
po argument againfl the general policy 
of the Law itfelf. 1 will therefore, with 
|;reai diffidence, lay before you, what, 
from no inconfiderable refearches in our 
Law-Books, feems to me the policy 
of the Law, in this refpedt; what dW 
" redtions^ in general, a Judge njay or 
ought to give to a Jury, 

§. 53. All that I have faid or have 
to fay upon the fubjed: of Juries, is 
agreeable to this« eftablifhed. maxim : 
*• that Jiiries muft anfwer to queftions 
*' of Faft, and Judges to queftions of 
<* Law/' This is the fundamental 
maxini acknowledged by the Gonfti* 
tution. And yet this is the maxim, 
which thofe who have advanced Doc- 
trines againft the Conftitution, hav6 
ever in their mouths. 

Fundamental maxims of Law or 
Government, are fo plain and intuitive,, 
th^t every body underflands them; 

the 
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the lowcft capacity make& them their 
fiandard in their own breads^ to judge 
by. And, therefor^ thofe who would 
lead a party in a wrong ckofe with 
ibccefs, mud do it, not by difputing, 
fundamentals I bat by avo\;ving, jind 
afterwards perverting them. ThU 
fkttm to be the cafe at pref<;nt. ^ 

It is undoubtedly true, that th^ jf'^ 
ve Judges, the only Judges of the 
Fa£l: 16 it not equally withia the 
ipirit of the maxim, that Ju^ts anfy 
bave the competent cognifanco of thm 
JLaw f Can it be contended that the 
Jury have, in reality, an adequate 
knowledge of Law ? Or that the Con^ 
ilitution ever defigned they ibould ? I 
will only remind you, that every coun<* 
fry Village has it? Jurors; whpip no* 
body will fuppofe to be Lawyers. Aod 
it is from the generajlity, that we are 
to iotm our notions of the QAture of 

^Jury, 
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a Jury, as the Law has prcfcribed it; 
not from the abilities of anjr particular 
man, or any particular Jury. Well— i 
^* but the Law and the Fad are often 
^' complicated;" then it is the pro- 
vince of thp Judge to diftingui/h them : 
to* tell the Jury, ^ that fuppofing fuch 
and fuch Fadi were done, what the 
Law is in ibch circumilances. This is 
an unbiaiTed diredtion ; this keeps the 
Province of Judge and Jury diftinA ; 
the FaO:^ are left altogether to the 
Jury, and the Law does not contmiil 
the Faa^, but arifes from it. If the 
Law is thought to be miftaken, the 
diredion of the Judge that gave it, will 
be troniidered (as I have faid) in another 
Court ; aad if it is miftdken, the Ver- 
jdiiSkp in conformity to it, will be pf 
no efFeiSL But I never yet knew » 
Verdidl complained of, as contrary to 
-the direSion of Law given : it can 

fcarcely % 
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fearcely be concluded it is. And the 
reafon is, becaufe the Law arifes onljr 
from the Fad; and the Jury pre- 
vioufly find the Faft in their own 
mind, before they couple it with the 
Law pronounced from the Bench, to 
make up their Verdia* Every Vef- 
did is compounded of Law and Fad jr 
but the Law and the Fad ar« always 
diflind in their nature. 

But Littleton^ and his great Com-^ 
mentator^ have been made advocated 
on this occafion. They have been 
thought to fay, tho* al the peril of 
conttadiding themfelves an hundred 
tirne^, that Jurors are Judges of the 
Law as well as the Fad. t^ ** If they 
*' will take upon theni the |;:nowledge 
*^ of the Law upon the matter, they 
** may give their verdid generally, as 
^* is put in their charge." But does 
fipt the Jud^e- betray his truft, in not 

;ellio§ 
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tellins them how the Law is ? If he 
does not tell them> it is true, they 
may fuppofe it to be fo^ and find ac-* 
cordingly : if he does tell them how 
the Law is, they are to compare thd 
Fad with the Law; but can not of 
their own head fay what the Law is: 
The Law is never fubmitted to them 
as part of th«ir inquiry. No finding, 
is I have faid, can in general be com* 
plained of, as againft a Judge's direc- 
tion, but as againft the weight of Evi- 
dence : and in that cafe the remedy is 
well known. The warrant of Com- 
mitment, as ftated in the return in 
Biijhers Cafe^ it is true, was exprcfly 
granted againft the Jury, for finding 
contrary to the dire&ion of the Judge in 
a matter of Law. Which part of the 
Return, Ch. J. Vaughan faid, literally 
taken, was ^* infignificant and not Intel- 
f ligible;" and if it had any meaning, 
^ ftript 
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ftript of the vcilt and colour of words« 
was a direct argumimt for the abolitKxi 
of the For TO of Trial by Jury : bocavifc 
die Judge in fuch (^af«> muft rf fo)vo bott^ 
the Law and tbr Fft^* Tru^ it iSf th^ 
Chttf Juftice dcies th«re put a particular 
Cftfe of a Jury finding againft a Jvi<Jge'§ 
dirc3ioo» which* in genoraU for the 
r^afon hp has giv(90» U iqipoiiibl^. 
A^d that ca^ k, vh^n a Judge ^(k^ 
shp Jury, previous to the Vcfii&, boMf 
ihey ^nd fuch a particular thing prp9 
pounded to them i If, on thfir giving ai) 
anfwrr, the Jndge adds, Theo as ypi;^ 
agree ^ £nd ihe Faift [q, tkp Law 15 for 
the PlaitKiff or Dffe^cknt: and if thp 
finding is afterwards co0/trary tff what 
jhc declares i thf y de> in tha* oaffo M 
contrary to the Judge's 4^e&iog Ui 
waiter of Ljaw* 3p| thcp ycu fhf mi 
that cafe, the regular order i^f ptpppf^ 
ing i$ dire^ly iavertvi ; the Jjn^ge 

makes 
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makes them find a particular Fa^j {>r&- 
vious to his declaration of the Laur. 
Whereas, what Lord Vaughan tails 
tfie difirttt and lanjofid afjijianct of a 
Judge to a Jury, is always to give an 
hyptithtticd dircftion to the Jury: not 
by prcvioufly having their anfwer to 
the Pad, and by thereupon declaring 
the Law, to controul their Verdid i 
but to leave their Verdiifl free, by lay- 
™K» ^f T^ M^ *^^ FaBs fo and Jb^ 
then the Law is for the Plaintiff, or 
you are to £nd for the PlaintifT, or vice 
vcrfl. 

AH this reafpning (hews, that the 
pfOTincc of Judge and Jury, as to 
Law and Fadt, are feparate and exdu- 
£ve: that in the general and regular 
form t>f proceeding, it is impoffibie 
for a Verditfk to be faid to be againft 
u diredion in Law; but if the Cafe 
il^pukl happen, theVerdidl muil be 
7 redtified^ 
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re£tified» for this plain reafbh, that it 
appears, in fueh a Cafe, the Jury, have 

.takea upon theqi the Detern^ination 
of the Law, which is entirely out of 
their Jurifdidlion^ Thefe obfervations 
feenci to be a full anfwer to the con- 

,trary do£trine in Sir John Hawle^s 
Book; and other fcattered occafional 
publications* 

But Philander will excufe me, if I 
addrefs myfelf for a few moments to 

/you, PolieriteSf in vindication of a 
point of fo much importance; and 
which, whenever it has been the 
public topic^ has unfortunately been 

, ilrangely miilaken, if npt wilfully 
mifreprefented. 

Befides whati have already faid^ I 

. think it will undeniably appear, that 
Juries are defigned, by the ConfUtu*- 
tion,. to be Judges of the Fa£t only, 

. and not of the Law, for thefe reafons : 

-. Firft/ 
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' Firftj Becaufe the contrary fuppofi- 
tlon is agaiofl; the plain tenor and ini« 
port of thcix OatJb. The Form of 
every Oath adminiftered in a Court of 
JuAicej is either according to Common 
]L»aw ; or as required by fome AA of 
Parliament. An Oath of Office con- 
tains a fummary defcription of Duty ; 
and the Terms of this Oath are fo 
flriaiy applicable to Fad: only, that 
they do by the ftrongeft implication^ 
exclude any cognifance of Law» 

Every Juror in a Caufe is enjoined 
by his Oath *' well and truly to try the 
^* Iflue joined between the Parties, and 
** a true Verdidt to give according to 
" the Evidence." — - Now to confider 
this by parts, i. He is well and truly to 
try : how can any one well and truly 
try any point, but according to his 
knowledge? Either according to his 
own previous knowledge ; or according 

Vol. III. Q^ to 
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to the Information he meets witfi at 
the time of the Examination ? A Ju* 
ror may have knowledge of both- kinds 
as to the FaS ; but can have of neither 
ias to the Law. I have already inti- 
mated, the generality of Jurors are not 
Lawyers; they, in' general, therefore, 
can have no previous knowledge of 
the Law that may arife in the matter 
before them. They are, for the feme 
reafon, in moft cafes, as incapable of 
making any adequate decifion of the 
Law they may hear during the Trial. 
The Council on each fide, may infift the 
Law is on his fide ; the Jury m?uft be 
incompetent Judges of which are in the 
Right, for want • of being previouffy 
acquainted with the Subjeft. As fome 
Opinion then, in fuch cafes, muft be 
formed ; they riiuft acquiefce in the 
direffion from the Bench. That di- 
reftion, I have obferved, is not con- 
' 4 - dtffive 
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cliifive on the Parties; but mat be 
reviewed by the Court where the Re- 
cord came from 1 and afterwards in 
another Court upon Appeal. 

2. The Oath direfts the ]\ity td 
try the Ifue joined : this Iflue is al- 
ways a Fad: denied on one fide, and 
affirmed on the other. Where the 
Law ia direftly in difpute, the Iflue 
goes before the Court, and not at all 
before a Jury. And tho' during the 
Trial of an Iflue of Fa<fl:^ points of 
Law do very often incidentally arife^ 
4t does,. not follow; from thence that 
:they are under the cognifance of the 
,Jury> any more than difputes about 
Pradice, the competence of WitneflTes^ 
or whether fuch and fueh Evidence is 
admiflible, which do as often arife in 
the courfe of a Trial ; and were never 
contended to belong to (he Jury. The 
Law, therefore, becaufe it arifes out 
0^2 of 
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of the FsL&, and becauTe in the end^ it 
is to govern it, does not, on that ac« 
count, appertain to the Jury y if from* 
other confiderations it appears to he 
improper. 

3. What can be meant by a ^* true- 
« Verdiar Truth, I believe, botb 
Philofophers and Lav^ryers will refer 
to Fad,- rather than opinion, about 
Law : when it is referred to opinion,, 
we mean the agreement of a Propofr'- 
tion with our own ideas, or the ideas^ 
of others. But how thofe who have 
(as I mentioned) fuch faint and imper*- 
fedl ideas as Jurors have of Law, can 
difcern this agreement,, or judge of 
the Truth in fuch a Cafe, I am at a 
lofs to conceive. 

4. But to exclude the poffibility of 
a doubt in this queftion, their Oath 
does not barely dired them to find the 
Truth, but tells them what rule or 

meafiire 
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vtneafare the/ are to go by in their en<* 
quiry : they are to find •* a true Ver^ 
** diSi according to Evidence ;" this 
branch of the Oath, which governs 
the whole> can be applied only to the 
Fa<fl : the Fad only is in Evidence j} 
tind confequently the Law not being 
in Evidence, is not before them, if 
the Law was to have been included in 
their enquiry, the Oath ihould have 
run, in more general terms, " to find 
^* a Verdift according to Right, or ao- 
■** cording to Juftice ^" and n.ot barely 
according to £^idence« Thus in the 
<:leare(l Terms, does the Oath Jimit 
;and define their duty. 

But, fecondly, in the ^roorfe and 
management of a Trial, other per- 
sons are, likewife, under an Oath,^ and 
have duties incumbent on them alfo. 
Now without looking into the Oatl^ 
^ a Judge, it will be eafily underftood 

0.3 ^^ 



Digitized by VjOOQIC 



fi-,0 E U N O M U S, 



'0 



to be inconfiftent with his duty and 
his Oath, to be a mere cypher on the 
Bench. A Judge, however, will be 
little more than a cypher, either if he 
fits and fays nothing ; or if what he 
does fay, is to go for nothing. I have 
already infifted, the Jury's unacquain- 
tance with Law, makes it neceifary for 
the Judge to tell them what the Law 
is in the Cafe before them. He tells it 
them furely to very little purpofe, ijf 
they think themfelves afterwards at li-^ 
berty to determine otherwifc. 

Befides this view of the quef-^ 
tion, arifing diredtly from the na- 
ture of the Oaths and Offices of th? 
Judge and the Jury,, there are other 
collateral arguments, which deferve to 
have fome weight On this occafion^ 
becaufe they feefn to flow as neceflary 
ponfequenc^ of the fundamental maxim 
J fat out With ; they are an explanar 
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•ion of every day's pradife; and the 
l^eafpn on which that is founded, in- 
conteftably eftabliflies the diftindioa 
of the maxim itfelf. 

But becaufe it is extremely difficult 
to be underftood on topics, fo ftridlly 
technical, by any body but Lawyers ; 
I fliall be very concife on this head. 

The arguments I allude to, arife from 
the forms of Pleading, and the gene- 
ral frame of Records, There are none^ 
perhaps, morejuftly to be relied on, 
than what arife from an uniform un-^ 
varied jtnannqr of Pleading* 

I. It is well Jcnown, in conftant Ex- 
perience, that by the mode of draw- 
ing a Demurrer^ the matter in ^batc 
is referred ^together to the Decifion 
of the Court, aqd in i:eality never does 
go before a Jury. By a Demurrer, the 
bare Law is in queftion ; the Fadt be.-r 
ing conftantly admitted, if clearly ex- 
CL4 preffed^ 
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prefled. The reafon of admitting the' 
Fa£t in that cafe (I take to be) that 
ivithout fuch confeffiori of the Fad, the 
Court have no ground to go upon: for 
the Law> in every cafe^ arifes from the 
Fa€l. Even in fpeculation the very 
fuppofition of a thing being done» id 
antecedent to the Enquiries concern-^ 
ing the Legality of doing it. And, 
to ufe Lord Holt's exprcflion, a Court 
will not fet to determine CofFee-«« 
Houfe Wagers : or as Lord Bacon 
emphatically fays, ** nil habeat fo^ 
*' rum ex fcena/' The Cafe then 
muft really exift, before the Legality 
of it, as to circumftances, will be de^^ 
tcrml^ed. But if a matter, where 
the Law only is in queftion, is never 
fent at all to a Jury ; it proves, almoft 
to Demonftration, that the Jury hav^ 
uotbing to do with bare Law* 

2, Nor 
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2. Nor is the argument to be drawn 
from the nature of z Jpecial Ferdi£i 
of lefs force on this occafion. The 
ignorance of the Jury as to the Law 
in the Cafe, and their reference to the 
Court, is the conftant Language of a 
fpecial Verdift. Not that the Jury 
carf in reality be fuppofed more igno- 
rant of the Law arifing in fuch a Cafe, 
than they are in a thoufand others, 
where all is concluded under a general 
verdi<a : indeed, in that light, at this 
time of day, the Common Juries are 
amazingly improved in their knowledge 
of the Law ; there being very few in- 
ftances of their exprejfling their doubts 
in fpecial Verdids at this iday. The 
reafon of having fpecial Verdifts at all 
times, was in order to have the point 
of Law folemnly determined, and re- 
main on Record ; without which, in 
many Cafes, no Writ of Error could 

have 
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have been brought in former times, 
nor the point referved for theconfidera- 
tion of the Court. The ufage oijlating 
a Cafcy and having a general Verdidl 
fubjeft to the opinion of the Court 
afterwards, on the circumftances of 
the Cafe, is an invention of late times ; 
and is found, in PraSice, to be lefs 
expenfive, and anfwer to the Parties as 
well as a fpecial Verdidl. And, indeed, 
from this mode of proceeding, the 
Court have the fame fatisfadion, tho'^^ 
by the Record not being particular, 
Poflcrity have not. But both the 
Cafe ilated, and a fpecial Verdidt, are 
proofs of what I am contending, 
.by exprcfsly leaving the La\y to 
the Court : and yet are not excep- 
tions to all other Cafes (as fome 
have infinuated) in this refpefl:, as if 
the Jury defired to be informed of the 
i^aw in thefe cafes only^ and took it 

upoa 
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upon themfelves in all other cafes ; be- 
taufe every body muft allow, the Jury, 
in reality, are at leaft as ignorant of 
Law, in other cafes, as in that of fpe- 
cial Verdids, where ajone they confefs 
their ignorance. 

I (hall only add to this very prolix 
refutation of the notion I have oppofed; 
that it h?s been made ufe of chiefly 
in the Cafe of Libels, and, perhaps, 
Would never have been contended for 
as a general dodlrine, if it was not to 
ferve particular purpofes. Moft writers, 
^t is true, have cautioufly difclaimed 
being advocates for a Party ; tho* the 
very date of their Obfervations,; and 
manner of conducing them, have too 
often difcredited their alTertion. In- 
deed, without the imputation of de- 
iigned partiality, the beft men are too 
^pt to be warmed with recent events. 
The only time for a calm difpaffionate 

inquiry 
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inquiry in fuch points^ is when the 
event is at a diflance/ md the voice of 
Fadlion is filent. 

The pr ofeflcd Patrons of the notion 
I have argued againil, have (I fay) 
principally applied their dodrine to 
the Cafe of Libels : but were aware, 
that the conclufion would be general, 
tho* the Cafe was particular 5 becaulle 
the Right of Juries to determine the 
Law in the Cafe of Libels, could only 
be a confeqiience of their right to find 
the Law in other Cafes. There feems 
to T>e this fatality, that has, in Pradlice, 
attended the Cafe of Libels, that the 
Law and the Fa<9t do not feem to have 
been always accurately diftinguiflied : 
and, perhaps, in feverifh times, fome 
particulars have been contended for as 
implications of Law, which ought ra- 
ther to have been confidqred as Fadls, 
,and left to the Jury. 

To 
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To me it fecms, univcr&lly^ that any 
ddlion^ the intention of the agents^ 
and every other circumftance under 
which that adkion, was done, are equally 
fads, and as fuch cogmfable by a Jury r 
but whether that adion under all the 
circumftances in which it has been ad- 
mitted or proved to have been done,. 
is a crime or not, is what the Law 
alone can determine, and thofe whofe 
breafls are the depofitaries of the Law, 
alone can pronounce : otherwife it is 
evident the quality of human adions > 
more efpecially of thofe, that are in 
themfelves indifFerenfi^ and have been 
defined by Society alone, would be re- 
ferred not only to a very variable ftan- 
dard but an incompetent one. Apply 
this particularly to the Cafe of Libels^, 
and the leaft refledion will be fuffici-- 
en( to ihew, that the power and pro- 
vince of Juries is the iSune in Cafe of 
4 Lil>els> 
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Libels, as in every other Cafe. And 
that in no Cafe whatever, a Jury has^ 
in its nature, a cognifaiice of Law, 
tho' by accident the Law may have 
been fometimes left to them. 

Much, I fear, has your attention 
been abufed in my attempts to fettle 
a point that has, at times, laboured 
under the moft flagrant perverfion, 
heightened by all the fallacy and falfe 
colouring that Fadlion is too apt to 
beftow on favourite objedls of fpecil- 
lation. It only remains, to take up 
the conclufion, which I hope you have 
long before formed, that the Trial by 
Jury is as much refpeded as it ufed to 
be, and much more improved. 

And, however a Jury is feemingly 
difmifled, by Aft of Parliament, as to 
fome Mifdemeanors, I know no Cafe, 
•* Concerning Life or Limb," which 
is not fubjedc to the Examination of .a 
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Jury, and oftener, before the Trial is 
compleated, to two Juries than one. 

§. 54. Indeed, the Criminal Law of 
this Country, is one of thofe points of 
eminence in the Conftitution, that tak- 
ing your view from thence, you may 
command the moft extenfive profpedt 
of Liberty, and look down (as I rnay 
fay) on all other Governments far be- 
low it. I think this will be evident^ 
if I remind you ever fo little of the 
nature of Crimes and their Punifh- 
ments ; of the manner of charging and 
convicting Criminals. 

The Laws of England, in relation 
to Crimes, differ very much from thofe 
of other States ; and are excellently 
fitted to the convenience of the Eng- 
lifli Government. I do not fuppofc 
any Country has fuch fixed and precife 
ideas of Crimes. Of which the va- 
rious and well defined fliades of Guilt 

in 
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in Treafon^ Homicide and Thefts are 
very remarkable inftances. This prc^ 
cifion is the more neceflary^ becaufe 
the Punifhment is, (as I hinted) in all 
cafes of Crimes^ as fixed as the Crimes 
themfelves. 

The complexion of our Penal Laws 
is no more Severe than it is Arbitrary. 
All Torture is difclaimed even as. a 
Punilhment, much lefs ufed as the 
means of Convidtion, as it was by 
the Roman Law, and ftill is in many 
other Countries. 

Phii^ander. 

§. ^^. Our own, indeed, in this 
rcfpedt, has greatly the advantage over 
mofl: other Countries; but, I cannot 
help thinking, in one refpeA, other 
Countries hold out an example worthy 
to be followed even by us. As on 
the one fide, the Law of England 

difclaims 



Digitized by VjOOQIC 



DIALOGUE in. ft4t 

dirclaims th^ ufe of Torture i on the 
other hand^ I thinks it mak€S too free 
with Death. Several States in Europe, 
apply hard Labour inftead of Deaths as 
a Punifhment for all kinds of Theft *, 
many of which, in England, are pu« 
nifhed with the lofs of Life. 

If, in this cafe, I go as far as Sweden 
in queft of examples, and continue my 
examples to the Southern bounds of 
Europe, it is to (hew you the extent 
of the pradlice. But it is fcarce worth 
while to be particular, 'till we come to 
States nearer home; and which fall 
more. within the reach of obfervatipn. 
Am I, in this view, to remind you of 
the falutary and extenfive regulations 
the Police oi France has invented for 
the management of their Galley Slaves ? 
In Venice^ where they receive with 
their own, the Criminals from the 
Emperor's and the Neapolitan domi^^ 

Vol. Ill, R nions, 



Digitized by VjOOQIC 



2^2 E U N O M tJ g. 

nlons^ ope may^fce twen^ giUiSet f^ 
of flav^s at the £iine tln\e h^m St. 
^lark's Pkcc^r Even ia the Hitle StaMf 
of B)ernet it is cooimon ta fte thckr 
ScbaherXf or crlmiixab^ condenmsd for 
theft> brought out lo chaiiM to ckm 
the public Streets. Thele ktfcf inii^ 
i)»fice6> I have drawn fram Siatca wJloic 
very baiift is Freedom y aod whicb 
therefore maiy be albwed to addL iomt^ 
thii^g to. the fcale on ^m iidc the 
q^eAJQ^ Bb^ wl>atev«^ bMotoea osf 
th^ qiiiQdftion in this view^ kt M foi a 
];ek)Q)i&i^ «oilfi4er the exceffiinei freedDm 
q£ ci^pilal Puni&mentfi* The kte 
Jgmpfefft c^ ^\x^n^ perhaps, bj an^ ejt^ 
Q^y,^ ibaia. of h^mumty^ dxJUhed 
oapi^ Puniih^snerHs iQ\alI; Ca&Sr whisb^ 
eyer« The natives of AflKfioat.oii thit' 
other hand^. vtre are toh}> pumfii:. everjF 
thing ^yi»h Death. Wi^ go too far ^ 
apd {^iW W9at of Cofopttffiott k a Char 

raster 
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rader our enemi^ WMild hardly fix 
upoor us) are guilty 6f a kind of ftoical 
abfurdityi in making Crimes of the mbft 
dijSerent OiaKgntty^ equals by infliding 
the fame Paoiihrnent. With u^. Mur- 
der and Theft are paniihed in the 
fame mannef. With us> if a man 
Vkk^$ three halfpence from the perfbn 
of another on* the Highwaty^ the Law 
£bljs, he ihali be hanged : if he takes 
a thoufand pounds in the fame cir-^ 
cumflancesf what does the Law fay 
more ? I am n6t urging^ that the Law 
iA any Caftr ought fo go fi(rther» by 
accompanying. Death with Torturer 
t^ut that it otfght in many Cafes to 
flop (hprC of its preient courfe ; and to 
inake Death more terrible when it 
€omes> let it i(ilckitier tie; feen^ 
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EUNOMUS* 

Deaths you will allow, muft herc> 
as in all Goveroments, be admitted iit 
the laft refort, in many Cafes. And 
thofe, who wifli to reduce the number 
of thefe Cafes, and, in fome of them, 
to exchange Death for Slavery, have, 
I fear, been mifled by a compaflion, 
founded, in fome meafure, on the ig- 
norance of their own Conftitution; 
and a bad imitation of other Govern- 
ments. They undoubtedly forget that 
amiable Power of the Crown, whereby 
Mercy feajbns Jujiice *, a Power that can 
at any time, and fo often does arrefl: 
the arm of Death ; tho* the Law has- 
raifed it ready to give the ftroke^ 

Philander* 

You miftake me, ttunomus, if yon 
think I urge an exchange of Death 

■ Shakefpear's Merch, of Ven^ 

for 
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for Labour, on the mere principle of 
compaflion to the Individual : I do it 
in a much more extended view; as a 
point of the utmoft concern to the 
Community. It is in this light, I re- 
member, fcveral of our greateft Poli- 
ticians have confidered it. In faying 
which, I would be undcrftood more 
particularly to allude, not fo much to 
the fanciful accounts of Utopia, as to 
what has been more profefTedly and 
ferioufly advanced by Sir Will. Temple^ 
and the <:elebrated Bijhop of €loyne^ 
In the beginning of our converfation, 
we allowed them both an authority as 
Travellers : and tho' they may have 
borrowed this hint from other Govern- 
ments, I am fure they are writers of 
that literary and political rank, that 
you will not impute any thing they may 
happen to apply from other Conftitu- 
itionsj to an ignorance of their own. la 
R 3 the 



Digitized by VjOOQIC 



846 E U N O M U S, 

the fliorteft view of tjje qucftion, what 
can found Policy, as well as Humanity^ 
fay in the prefent cafe, contrary to what 
Horace * has fajd on an occafion nearly 
iimijar ? 

y^ndf re cHjn pog^ captiviiifi, <jpcidcpp npli J 
Serviet utilitep. Sine, p^fpat diiru^^ s^-ptqup^ 
Naviget, jic mediis bypo^e^ mercator iq un4iS] 

You wjU tf}l qie, psr^gps, thaf 9ur 
$^ate has pdthcr tjje Min?s of 3|¥qdefi, 
fior the Qallies of France, fof tl)e (s^^ 
plpymcnt qf it^ CrimiR^Is, Bu^ \% 
|i^§ emp^Qymppts that vi^^ll anfiypr tl)^ 
(atne purpofe to |H^ (i^nqtin^U an4 
a bcfter ^q the PqWic ; where ihey 
p^%y be Riorp pfeful \n their wofkt »n(J 
inqre fppn wbiJ^ ftt it, The writPW 
I mcptiqaed, ^ill r? miftd you of firr 
fairing Ilpa^s^ making Riv^fCs mv^a^ 
bky drabfing Bogs^ ^orjkivg in, B^cis^ 

and in Fortificamns. Aqd, ia my 

* Lib, |. cp, i6, 

opinioni 
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opInbA^ a ^erift condefcends to doubt 
whether the Siin fhinei at nc^on^ whea 
he afks, " whether we might mt as 
'* well make a Criminal ufeful in pub- 
*^ lie Works heri^ as feHd him either 
«^ to Amirica or the other WorldT 
The many Cafes under our prefent 
Syftenit in which hard Labour is 
the expreifi Punifbrnent fdr a limited 
tiaie^ are fufficient to recommend an 
extedfion of it for Life^ as a Pa** 
ni(hment for greater Crimes ; with 
this only di0erenC:e, that the World 
(hould be the fcene of Pefial Juftice \x% 
the latter C^» not a private hoiife 6f 
Cor/edion is in the former. Upon 
the whole^ I conclude^ a regulation of 
thia kind» well confideredi will m^e 
every end of PaniOinMnt meety wlfncb 
^ is impQffible to do by aoy ether : k 
ia more Iike)y to refarm the CririiiBiiil 
htoifelf I to make BMisfaSHm to the 
R 4 State, 
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State^ or the Party injured ; and to be 
an Example of Terror and Confequence 
to the Public. 

EUNOMUS. 

I am not apprehenfive of giving your 
argument more weight than I could 
wifli it, when I obferve to you, that 
fome who have been for moderating 
capital Puni(hment, have found out 
other applications of a Criminal for 
the Public fervice, than that of La- 
bour. A celebrated French Philofo- 
pher, was of opinion, that Criminals 
who, according to the prefent prevail- 
ing notions, have forfeited their lives 
to the Community, might be made 
nfe of for new experiments to pro- 
mote natural knowledge : fo that they 
might, with a chance of life, be made 
the Inflruments of Science, inftead of 
the Viftims of the Law, by a certain 

and 
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and infamous Death on a public Scaf- 
fold. Something of the kind has been 
pradlifed in England. The firft trial of 
Inoculation for the Small-Pox, was 
made on a capital Convid, at the re- 
queft of fome eminent Phyficians at 
that time. Any thing of this kind 
in England mufl, as the Law now 
ftands, be done by the King's Prero- 
gative ; by the remiffion in a particu- 
lar cafe of a Sentence, which the Law 
paffes in all Cafes of the like nature. 
But the queftion now is, whether this 
Sentence of the Law is in itfelf fevere ; 
or if it was more favourable to the 
Criminal, whether it would be more 
ufeful to the Public ? 

Had your argument been built 
merely on Compaffion, it would have 
wanted no apology ; for if Compaffion, 
in a large view, is a weaknefs, it is 
fuch an one, however, as nobody need 
be alhamed of ; it is the frailty of a 

man 
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man pleading for human Nature ! Lord 
Coie himfelf clofes hh hiftory of 
Crimes and their Puni(hments, with 
very tenderly lamentingt that fo many 
fuffer capitally every year. But there 
}s not a fingle infinuatioa throughout 
his booki that the Law is at all top fe« 
vcrc ; or makos more Cafes capital than 
ihould be fo. Two reafons ilrike me, 
why the Law, in the Cafes you alluded 
10, (hould (land as it is, 

1. Becaufe the Law, as it ftands, 
does, in my opinion, be(t anfwer tho 
Dobleft purpofe of Criminal Law, that 
of preventing a Crime, rather than 
tunj/hing the perfon who commits iu 
|n maintaining this ^^ertiooy I mud 
more partif^ulady infift on vfhat I 
juft now hinted, that I coofider tb« 
power of punijhingy and the power 
oi pardoning t^tn togctber» as par(9 
pf the fame Syftepi. The Law it 
^xed ^ tQ the Punifbrnen^t of th^ 

Criwc 5 
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Crime; but s^ ^ifcrc^ion is left in thQ 
^4»gf as Jh* eicccutivc pewcr, to ino^ 
4era^e tl)e Pmiifhpent according tq 
the circuoidances of its pommiiiion, 
Its being &Ktdf hcCt anfwers the free^ 
dopfi, of the Governm?r>t. Its be«* 
ing capiWlf bcft anfwers the purpofc 
of Terror, by example to others, when 
it is nepe^ary to inflid it i an4 fo by 
pijuKhing \hc crime with fcverity ia 
pne inftancPi it is to be hoped, thq 
{:QIn^liiSon of it iq s^ great (nany may bo 
prftypnfedt And yet the power of mo- 
derating by occafionally relating the fe- 
verity of a capital Punilh.ment, does, 
in point of Faftf take off your impur- 
tation of 9 Aoic4 ahiUrdity ia making 
Crioies of a di^ereat mstlignity equal, 
^y infli^iAg Peat|i alike for all. Bu( 
b?pe, my friend, you h*ve unaware* 
de^f in Utopia ^Qods, which hcfor^^ 
in poipt pf ferjous arguq\?nt| yow ha4 

allowe4 
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allowed to be contraband. Sir Tbo. 
MorCf it mufl be owned, has indulged 
many a conceit in his Book^ which he 
would never have uttered from the 
Bench. And tho' he has faid much on 
the fcverity of this Puniftiment, I think 
all that he has faid is anfwered by this 
power of the Prerogative, in checking 
that of the Criminal Law : and that 
the Law, therefore, does not defcrvc 
to be arraigned for its rigour, becaufc 
it may at any time be mitigated by the 
power of Pardoning, that is fo valu- 
able a part of it. 

2. But even independent of this 
confideration, I think the Law is much 
better as it ftands, than to have it al- 
tered on the grounds that have been 
propofed. Becaufc the Law can not 
well be altered on thofc Terms but 
againft the direS fpirit of the Confti- 
tution^ As to your inflances that ob- 

taia 
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tain in free Governments ; I have only 
this anfwer, that, confidered in them- 
felves only, fuch inftanccs are in reality 
an exception to the boafted freedom of 
thofe very Governments : and are dic- 
tated by a fpirit of Tyranny, in, oppofi- 
tion to that Liberty, which ought to 
be (as you infinuated) the bafis of fugh 
Governments. As to Femce in parti- 
cular, the Galleys feen from St. Mark's 
place, would in my eyes be a fpot that 
deforms one of the brighteft Scenes ia 
the World ! and the fame argument, 
the freedom of that Republic, might 
be brought to recommend their State 
Inquifition and the Rack, in their nian- 
ner of charging and convidting Crimi- 
nals, full as well as their flavery im- 
pofed in punching them. I would not 
have Slavery introduced into this Coun-^ 
try, even as a Punifliment. If Labour 
is only another word for Slavery, I fee 
Jittle difference, in point of mitigation, 
,4 i)etwc9ii 
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well be placed together, ifcs they are by 
FirgH in hh defcription of the Infer- 
iizl Regions i they are both aiike dread* 
ful in their mieni alike diftant froia 

That the hard Labtsur your Politkiansf 
rtcommendj mufl: be Slavery hcre^ atit? 
that it isf fo wherever if is ufed, P 
heed tak^ no great pains to pro?e«' 
The quotation from Bornce^ is not fo' 
much on year fidc^ when you reflect* 
a Griminal muft be treated AUkt^iStf 
from a- Captive. And ndt one of 
tlie writers mcntione^ affcd etctt ix» 
dr^uife the tcrtti of Slave. Sir TH^. 
Marep to give the example dF ahtieii^ 
Romef the greater weight oil diisf dc<^ 
fion, calls it, the Miftreft of P<4iHcrf 
Wiftlom, and then tells you the Crimi* 
ftak there, were condemned ad metalla^ 
*^ fefprtifis adfervand^ vintnliu*' But 

even 
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even in oor own titAen it has bceii 
$f&,ed^ by your favourite ^eri/i, whe- 
ther ** tAe view of Criminals chained 
** in pairs 9 would not be very edifying 
" to the multitude V" What? to fee 
feveral hundred people in England^ 
working on the Roads or in the Fields^ 
or employed about public Buildings^ 
€bainedi and obliged to fubmit to the 
wantoA feverity of their mafters ; to 
in^e the whole Country^ which oughc 
to be as free as tbe air that furround^ 
k» as it were one univerfal Gaol of 
t>iiiigeon; and to have no other voiced 
in our Streets than that of oppreflion 
and misery: the very fuppofition i^ 
Shocking 1 Beiides^ without purfuing 
remote coniequences^ tf this punishment 
operated by way of example to the 
Public, it muft operate from a prin- 
ciple of Fear ; not from motives of 
terror arifing from the Severity of the 
Punifhment, but of an abje^ Fear, 
2 that 
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that is in its own nature the very re- 
verfe of that principle on which this 
Conftitution is founded : and which^ 
I doubt not, would in the end go a 
great way to deftroy it. Not to men- 
tion, after fo weighty a confideration, 
that this expedient would be as un-* 
jieceflary for the public, as it would 
he dangerous add impolitic. There 
will be always hands enough to work 
on proper encouragement : only enable 
them to live by their induftry, and 
treat them as men and fellow-fub- 
jedts, Engliflhmen will not be wanting 
for every ufeful public employment ; 
and freedom and induftry furely have 
more mufic to an Englifh ear, than hard 
labour and chains. This way of think- 
ing fatisfies me: and 1 am happy in 
obferving, that after all that has been 
faid in favour of this fchcme, it has 
been offered to the Legiflature, and 
r^obly rejected. 

Our 
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, Our debate has^ as ufual, carried us 
bat of the dire<^ road : before this 
point was ftarted, I was going to re- 
mark^ that in early ages our Anceftors, 
like moil: other nations^ in a rude flate of 
policy, fell into the two modes of Pa- 
nijhments that Barbarifm alone could in- 
vent or adopt. The firft, that of punifli- 
ing the peccant Member^ as it was called. 
In Slander and Perjury, for indance, 
the tongue was cut out. A Cut-Purfe 
loft his right thumb : and this, per- 
hapSy firft introduced burning the hand 
(rather than any other part) in the 
Cafe of Clergiable offences. So in 
Houfe-Burning, the Felon was burnt : 
and for flriking in Weftminfter-Hall, 
iitting the Courts, the right hand was 
cut off. 

They likewife fell into the other 
mode, of accepting a Fine in lieu of 

cxading corporal Punifliment on the 
Vol. HI. S Offender. 
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OfFcnder. This notion was didtated, 
not fo much from an undue fenfe of 
the malignity of Crimes, as partly 
from religious fcruples; our Saxon 
Ancedors thinking that, under the 
Chriflian Inditution, no perfon ought 
to die for any Offence. But it might 
have been partly alfo di<aatcd by the nc- 
ccffity of the times, which, in the in- 
fancy of Society, made them value life 
too much to (hed the blood of any man, 
even in fatisfadion for that of another 
he had killed. But the firft d^wn 
of political reafon, difperies theie 
clouds, that can obfcure only the mod 
dark uncivilized ages. And tho' our 
Anceftors foon came to put a different 
eftimate upon the life of a Man and 
that of an Ox ; yet in no time can 
the Law be accufed of Cruelty; or 
be faid, as Draco's were, " to ha/w 
<« been written in hhod.'* 
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§. 57» If this is the cafe in fettling 
the Punifhmcnt of Crimes ; how much 
more engaging is the humanity and 
tender nefs of the Law in its manntr 
of Charging and Convidling a Crimi- 
nal? 

The Charge may be faid to com- 
mence with the warrant of Com- 
mitment. The word itfelf is the 
common, tho* not the neceffary lan- 
guage of the Warrant, any more than 
the loformation upon Oath, on which 
it is granted. The Magiftrate is not 
obliged to expfefs either in his War- 
rant ; but if Ui>d€r colour of this 
omiilion, be ads without them, he 
tvill hirafelf be liable to anfwer in a 
criminal way, if the party is after- 
wards acquitted. I (hall be well un- 
derftood by PolicrifeSy when I add, 
that one of our Crown writers, Haw^ 
km^ fays, (and a very great living au- 
S 2 thority 
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thority has confirmed him in faying) 
it is fafcr to infert " the information 
•* on Oath in the Warrant, tho* it is 
•* not abfolutcly neceflary^'* 

The Commitment itfelf is a ne- 
ceflary indifpenfible ftep in few Caf^ 
only. And the Habeas Corpus A<a, in 
that refped: recognifing and ftrengthen- 
ing the Common Law; makes it nc- 
ceflary to juftify the Detainer, that 
the Treafon or Felony {hould be 
plainly and fpecially exprefTed in the 
Warrant. Every other Cafe (not ex- 
cepted by cxprefs provifion of Law) 
is bailable; and if the Magiflrate re«* 
fufes Bail, or exads illegal Bail, he is 
puni(hable for his Oppreffion ; and the 
Prifoner, upon giving reafonable fecu- 
rity, will be difcharged out of Cuftody. 
The reafon why the Law refufes Bail 
in certain cafes, feems to be, that 
thefe being capital cafes, no. Property, 

which 
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which is the utmoft the Bail can for- 
feit, (hall be deemed an equivalent to 
the State for the life of man, which 
the Law has fixed as the Punifliment 
for thefe offences. It was for the fame 
reafon, in our antient Law, that when 
a Criminal fled from Juftice, his Out- 
lawry amounting to an Attainder, he 
was faid to be profcribed like a Wolf, 
or confidered as dead, and any one 
might really kill him. At this day, 
that rigour is abolifhed ; and upon ap- 
pearance, the Out-lawry itfelf, tho' it 
ftill is an Attainder, is very eafily re- 
verfed in preference to a fair and can-^ 
did Trial of the Fa<ft. 

And I am fure you will think it a 
very fair T'riaJy when I proceed to in- 
form you, with what caution the ac- 
cufation itfelf is made ; and with what 
${a<^nefs> it is afterwards proved. 

s 3 §. 58. 
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§.58. Every criminal Cafe is, m 
the end, fubjedled to the Examination 
of two Juries, except that of a Par- 
liamentary Impeachment; and, in fome 
cafes, to three Juries : and this only 
to the completion of a fingle Trial, 
An Impeachment^ which in name only 
is not a Trial by Jury, is, in reality^ 
that, and a great deal more : for the 
Accufation is made in fo many diftinft 
articles by the Ihufe of Commons^ the 
grand Inqueji of the Nation i and that 
Accufation is heard in the moft unex* 
ceptionable manner by the whole body^ 
of Peers. The Majority of whom muft 
find the Prifoner guilty, and will, ia 
THofl cafes, exceed ten times the num- 
ber of a common Jury. 

The fingle Crime ** of the Death 
" of Man," is fubje<fted to three, L 
may foy, four Juries : that of th^ 
Coroner, the Grand Jury, and the Pe* 

tit 
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tit Jury on the Trial ; to which, in 
very particular circumftances, may be 
added the Trial on ** an Appeal." 
The Crime itfelf will well juftify this 
extraordinary caution 5 the lofs of a 
fubjed: to the King on one hand, and 
the feverity of the Law to the Crimi- 
nal on the other : for this is the only 
Crime which muft be pardoned by 
cxprefs name; and which has very 
rarely met with the mercy of the 
Crown. 

The Accufation^ in. mod Criminal 
Cafes, is by the Grand Jury^ con- 
iifling of at lead twelve perfons of 
rank and property^ in the County 
where the Fa£t arofe : and it is made 
upon fubflantial prefumptive Evidence. 
You know very well, that Accufation 
found by them and drawn into Form, 
is called an IndiSlment. The Etymo- 
logy of the Term, very well exprefles 
S 4 the 
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the precifion of its Form. It muft de- 
fcribe the nature of the Crime itfelf, 
and the circumftances of its Com^ 
miffion, by the Perfon accufed, with 
that certainty, that if the Fafts as laid 
in it, are proved, and apply to the 
Crime rightly alledged, it muft be a 
^^ demonftration,'^ that the perfon ac- 
cufed is Guilty, 

The manner of proving if, I am 
next to conlider. And it is in a few 
words by living Witncfles, examined 
before the Prifoner in open Court, and 
crofs-examined on his behalf i and the 
weight of their evidence is left to the 
unanimous Judgment of twelve men. 

The Law of England, in one re- 
fpeft, differs from all Countries in the 
world; it delircs no Confejfion from 
the Accufed ; and nothing hut the 
force of confcience can oblige him to 
it : for the Law takes the proof uppn 

itfelf. 
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itfelf, dcfiring only of the Prifoner, 
that he would fay whether be is or is 
not guilty. 

In Criminal cafes (Treafon excepted) 
the Law allows no Council to the 
Prifoner; except only in points of 
Law. This denial of the Law has 
been cenfured in the firft cafe : and 
others, who feem to pay the Profeffion 
no great compliment, have blamed the 
admiflion on the other. Whether our 
Law in the denial of Council copied 
in part the Civil Law, where it like* 
wife obtained, is not eafy to fay. It is 
much eafier to vindicate it in our own, 
than in the Civil Law Form of TriaL 
Our Law fuppofed the proof would 
be fo plain when left to the Jury, and 
that the Judge, before it reached thern^ 
.would fo attend to the Examination^ 
as to be, in fome meafure, (as the 
l)ooks call him) Council for the Pri^ 

foner^ 
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Ibner» Bat every body knows, ufag^ 
has long ago abated this rigour, if it i^ 
any.. 

As to thofe who take up the other 
iAjt&ion, and are againf^ any Council 
ill all in Criminal mattei:s ; who, be* 
caufe Council on one fide appear in 
iupport of the Profecution, and on 
tEie other in fuppof t of the Criminal i 
aind becaufe the fame Council might 
before hand> as applied to, have been 
indifferently oa either iide, do there^ 
fore represent him as indifferent in 
Jbin^felf, to guilt or innocence f and 
leady ta turn one into the other, as 
h^ is employed : this humourous and 
ca&did way of thinking, though it is 
not oncotiimony is feemingly not quite 

Although in all, but the caies 

mentioned, the Law allows Council; 

^et ia no cafe. Civil or Criminal, 

z doe$ 
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does it compel him to have any* A 
Council, in any cafe whatever, never 
defends the Crime itfelf ; it is hia 
bufinefs only to fee the perfon ac- 
cufed is not wrongfully convided : 
and in that refpedl, he can only do* 
what the Party himfelf, if he was 
able, and mailer of himfelf in fucb 
circumflances, might do ; manage his. 
own Evidence, and watch that pro- 
duced againft him. A circumflance 
the celebrated Lord Shaft ejbury onco, 
fo finely turned to his purpofe, muft 
often happen to a Prifoner at his Trials 
Attempting to fpeak on the Bill for 
granting Council to Prifoners in c *es 
of High Treafon, he was confounded, 
and for fome time could not proceed 1 
but recovering himfelf, he faid, ** What 
now happened to him would ferve to 
fortify the arguments for the Bill. If 
)ie^ innocent and pleading for others^ 

was 
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was daunted at the auguftnefs of fuch 
an affembly, what muft a man be» 
who Ihould plead before them for his 
Kfe?^ 

In no Criminal cafe, except High 
Treafon, does the Law abfolutely re- 
quire more than one Witncfs ; but 
the Evidence of one Witnefs ; unac- 
companied with circumftances, or the 
Pfifbner's free, unbiaffed Confcffion, 
muft be very unexceptionable indeed, 
to have any weight with a Jury, 

§. 59. This Form of Trial, by Jury, 
valuable in Cafes of Property, is pe- 
ctiliarly fo in Cafes of Life and Liberty. 
It IS founded, in general, on Parity of 
circumftances and condition. As if 
thofe in the fame condition of Fortune 
were moft converfant with each others 
affairs, and moft likely to do each other 
Juftice. Thus the teniporal Lords, 
'ift:ho are all Peers gmong themfelves, 
:> with 
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^ith refp€<a to their Parliamentafy 
Capacity, tho' different in dignity, are 
to fit in Judgfhent dn a Lord indifted 
or impeached. Thus, in antient times» 
a Knight was to be tried by Knights : 
for tho* a Knight was only a Com- 
moner, yet as he had a ftated Property 
to qualify his Dignity, it was looked 
upon as more agreeable to the princi^ 
pies of the Conftitution, to have hh> 
Triers of the fame Property. This 
diflindion came in wifh the Feudal 
Policy, and as that wore off, was aho- 
li(hed. Commoners, for the faime rea- 
fon, form the proper Juries on the trial 
of Commoners. It was partly fronfk 
this principle of Parity, that Pariy^ Ju- 
ries were introduced ; which obtain m 
the Trial of a Foreigner, in a Jure Pa.** 
tronatus, and by a Stat, of Hen^ VL 
in a prQfqcutiQn fqr embezzling Re^- 
cords. 

It 
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It is by fpcaking of this Parity 
which is of th? very cffcncc of this 
Fprm of TfiaJ, that the Form itfelf 
js mcotioned in one of the nobleft 
^]aufe$ in Magna Charta. And I can* 
not help expreffing my furprize at 
Lord C^ke\ Comment on that claofe* 
The Statute fays, no Free-Man fhali 
Jbe tried in a Civil or Criminal cafe, 
nifi per legale Judicium parium fuorum, 
vel per .legem terra. Lord Coke begins 
by reckoning up the " branches of 
^* Law that» he fays^ fpring put of 
** this root i" and adds, dryly, /' that 
*^ no man fhall be condeitined at the 
•* King's fuit, but by Judgment of his 
^f Peers, that is, his equals, or accord* 
*' ing to the Law of the Land." So 
far very well :, but when he comes to a 
particular comment on the words —Aar 
Pfttrx — he runs away with the found 
of the word, and fpeaks only of ^ 

trial 
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^rhlof a Pe^r^ in the moft confined 
fcnfc of the word : which, tho* it i9 
now ufed merely in fpeaking of the 
Nobility, was not known in that fea£^ 
till ages after the Statute. It couU not 
be the fenfe of the Statute; becaufi: 
€V€ryi Freeman is there ipoken of, as to 
be tried by his Peers. And furcly the 
idea of £ogli£h Fitedom, was not & 
very confined, evea long before that 
Statute I much lefs fo, at the time of 
paffing ic« I take it to be extremelf 
clear to mean the fame thing, as the 
Statute of Treafobs has exprdfed isk 
ether words, gens de lour fQmlkktt. 

To finish this (hort &^tch of ow 
Cximinal Law ; whien a Prifoner, upom 
clear Evidence, is convi<3:ed of tl^t 
Crime> of which he waa accuied, his 
Tr/o/ is cloied with the fe:ttlad "^udgrmnt 
o£ the Law. But if, after all^ theio 
are any circumilances ip his Cafe that 

fpeak 
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ipeak for Mercy, the Judge befoftf 
whom he was tried, may refpite his 
Execution, in order that the King may 
fardon him* The King by his Coro- 
nation oath engages to execute Law and 
Jujlice in Mercy ; and that glorious at-* 
tribute of Majefty, which I have al-» 
ready confidered as the proper conftitu- 
tional balance to the feverity of our 
Criminal Law> will not be in thefe 
times (if it ever was) juftly com-* 
plained of as lying dormant aad inac^ 
tive/ 

§* (5o. I am afraid^ in endeavouring 
to fatisfy you on this topic, 1 have bor- 
rowed fome of the time^ that I fliould 
have employed in others* I am next|in 
order, to anfwer your other queftions, 
as to the clajhing of feemingly oppqfite 
yurifdiStions : and the beft way, I con- 
ceive, to treat clearly, and at the fame 
time concifely, on fo intricate a fub« 

^edt. 
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]t(X, as that of different and feemingly 
interfering Jurifdidtions^ will be to 
^premife a few plain pofitions» to which 
all that I fhall fay may be reduced. 
And they arc thefe three : 1. That as 
*«very legal right has a remedy to be 
met with in fome Court or other; £0 
there is, in every cafe, one Court bet- 
ter calculated to give a remedy than 
any Other. 2. That no perfon can 
fue in two different Courts for the 
fame fpeeific remedy. 3. That where 
different Courts have concurrent Ju- 
- rifdi<f]tion on the fame tranfaftion ; it 
is with a very different view, and for 
^different purpofes. i. If the Jurif- 
* didiion hjimultaneous^ the end of the 
Proceedings iS different. 2. If the 
' Jurifdiiftion of different Courts on the 
^ fame tranfaftion is fuccej/ive (as on 
Error or Appeal) the Proceedings in 
Vol. III. T the 
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the higher Court do^ in their natur^ 
fuperfede thofe in the lower* 

f«. In fupport of the firft pofition 
J fhall endeavour to (hew yoi*, that of 
the four great Courts^ each has fome- 
thii!ig particular^ tho' not altogether 
excluiive in its Jurifdi^ftion. 

Borough Courts^ EccieiiafticsOi^Courts^ 
and others of confined or local Ju- 
rifdiiflion> either with refpe^ to the 
perfon or the objefl^ (hew that thece 
mufl be a certain coipci^eripe of qu^ 
tit;ies in the fiiitor and the ^aiture of 
the fuit^ to give an^r Jurifdi£tion at 
all: and^ therefore^ tbefe %k eafify 
r<^conciled to th$ position laid down ^ 
being».in m0& caies, not merely the 
faefl^ but the only mode of obtaining 
relief in partioular cafes* Therefone> 
I will not detain you at prefent with, 
thefe^ but apply what I h^e to (ky to 
the Courts of general' j[uii^did:icaijr I 

meaa 



Digitized by VjOOQIC 



I)1alogu:e m. 175 

mean thenar great Courts at Wefi^ 
minjler. 

Wc arc tp look for the Commence-^ 
tnent of thefe Courts at the difTolutioa 
of the Aula Regis z for that Court, 
like Nebuchadnezzar's image, the Qri«> 
gin of the four empires^ was crumbled^ 
at lengthy into the federal Courts of 
Chancery, King's Bench, Commoa 
Pk|S, and Exchequer* 

Their Creation was probably not 
coaevalj tfao^as their refpediye dates 
can be difcovered by no Evidence of 
Law. or Hiftory, it is not allowed in 
the eye of the Law to fay, which of 
theni is the moft antient. Nor, ixt^ 
deed, are any probable arguments, oti 
this point, to be drawn from collateral 
matters. 

Each of thefe Courts, at firft, had 

probably di^ind: and exclufive Jurif^ 

dldlion* It is unreasonable to fuppofe 

T a that 
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that four Courts, at all near each other, 
as to the time of their origin, fhould 
have any fimtlarity in their original 
plan of Jurifdidion. Nay, their pre- 
sent ftrength itfelf is attended with 
fome circumftances that point out 
their original weaknefs ; I mean thole 
JiSlitious fuggeftions that colour over 
their procefe. 

The Court of King^s Bencb^ th# io^ 
vereign Court of original Jurifdidion 
in criminal cafes, feems to have been 
at firft intended to have cognifance 
only in Pleas of the Crown ; except- 
ing thofe cafes, where the officers of 
the Court were privileged by reafon of 
their attendance, to fue or be fued 
there in pleas of trefpafs or debt. Or 
where perfons were already under the 
cuftody of that' Court ; and were to 
be charged with another fuit. . 

Froui 
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From hence arifes the Fiftion, that 
(in order to warrant the Proceeding of 
this Court in Civil Suits) fuppofes every 
really unprivileged perfon, which at 
this day is almoft every Suitor, to be 
already in the Cuftody of the Marfhal 
of this Court; and he is declared 
againft accordingly. 

The Court of Exchequer was at 
firft only a Court of Revenue; and 
no perfon was either to fue or be fued 
there^ unlefs he claimed debts under 
the King, or was debtor to him. Chief 
Jufticc I'reby^ in a very folemn argu- 
ment, not a century ago, obferved, 
^^ It was for the fake of the Revenue, 
*' that the Court of the Exchequer 
*♦ had any thing elfe to do." In Ed. III. 
time, a Writ of Nifi-prius was allowed 
to be granted before the Chief Baron 
of the Court, if{^s the Statute fays) be 
was a man of the Law ; which fhews 
T 3 he 
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he was not Co of couFfe. Inde<d» 
whence came the Judges of this Court, 
fo contrary to all analogy, to be diftia— 
guiftjed by the name o£ Barons, but 
becaufe the great officers,, who affiftec^ 
in this Court, were fome of thcoi,. at, 
leaft, originally inveftcd with an autho- 
rity far different in it^ nature, from that, 
of the barely Judicial Character ? And 
though, as a Court of Equity, it hag 
long been open to all Suitors, it ftil^ 
nominally preferves the features of itst 
original Inftitution ; by reprefenting its^ 
Suitors^ as Farmers of the King, a94 
fuggcft ing that the detentiga of t^ 
thing in dep^and, ^' makes them le& 
able " to fatisfy the King^s debts^ 

The Common Fleas^ which, from 
its being fixc4 in onp place, from it^ 
Pradlifers being perfpns o€ great expe-* 
rience, and called by the J^ingi's Writ^t 
was e^r)y at leaflr,if not oifigiaally, de-^ 

figned 
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figned to have the general cognisance 
of Civil Injuries, or fuits between 
man and man : and tho' a communi- 
cation of Civil Jurifdi(ftion has been 
formed with other Courts, it has gained 
nothing to balance its lofs. It is flill 
the only Court for real actions; but 
real adions are feldom brought. It 
ftill, as it began, is confined to Civil, 
without the leaft participation of Cri- 
minal Jurifdiftion ; except what every 
Court muft have in the power of vin- 
dicating itfelf from any contempt of 
Suitors, or of corredling the mifde- 
jneanors of its own officers. 

The Court of Chancery^ confidercd 
as a Court of Law, way to hold Pleas 
only where the King was properly a 
party, or where the Plea touched the 
Office of Chancery. But its fovereign 
Jurifdidlion is as a Court of Equity. 
Its being no Court of Record, its bind^- 
T 4 ing 
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ing the Pcrfon only, and not the Land; 
by its Decrees ; its pra<^ice of tranf*^ 
roitting Records to be tried in Courts 
of Law ; are all fo niany fymptoms of 
its former original imbecility. 

The term Chancery ^ is not peculiar 
to this Court; it is applied, at this 
day, to other Jurifdidiions. Thus an 
Appeal is faid, in many Cafes, to lay 
before the King in Chancery ; not in 
the Court of Chancery, or a Court of 
Equity, but before delegates com* 
miflioned by the King, and appointed 
lender the Great Seal for that particu* 
lar purpofe. Every Biihop, and every 
Cathedral, has likevtrife its Chancellor. 
Nor is the term Chancery confined to 
this Kingdom any more than one Court 
in it. Every Kingdom in Europe hath 
its Chancellor: and tho' the Etymology 
of the Term is not agreed, yet the na- 
ture of the oiHce (as a Civil office) is^ 

in 
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in part, the fame in all. It is com* 
monly applied to the firft officer of 
Law and State, and feems to take its 
name from a power vefted peculiarly 
in him, delegated by the Crown, of 
*^ Refcipding'' pai||fcular Ads. 

And thus the Term Chancery, tho* 
in a large fenfe very diflferent from 
what we mean by it applied to one 
Court, yet, even in the largefl fenfe, 
denotes the original Jurifdidlion of the 
Court of Chancery, as a Court of 
Equity ; viz. ** the power of mode* 
*' rating the Summum Jus." . 

For (tho' I beg to be underftood, 
as fpeaking on this fubjed, too great 
for any private perfon, with the ut- 
moft diffidence) the progrefs of Equi- 
table Jurifdidion feems to have been 
in this manner. It appears, at leaft at 
far back as King Edgar^ that the 
Kings of England exercifed a power 

of 
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oi moderating the Sammum Jiis^atifing 
from the rigour of the Law. In Ed. I» 
time and afterwards, this power was 
exerciied on exprefs Petition to the 
King, and the Chancellor uiually af- 
iiiled the King. — ^metimes^, in the 
abfence of the King, (very common for 
many fucceflive Reigns, during theici 
pofleffions of Dutchies and Fiefs inr 
France, and the Criifades in Palefiine) 
thefe Petitions were referred: to the 
Chancellor alone : till at length a Ja-^ 
lifdidiioa was regularly delegated to 
him. The £///, it may he obfcrved, 
ftill retsdnsthe form and language of a 
Petition. 

The firft Decree made^ by a Chan-^ 
ccllor, is fdid to have been in 1394^ 
17 Rich. IL hut no fettled Jurifdic-^ 
lion was formed, till in the reign- cf 
Hen. IV. about 1399. But in thofe 
days fprung FeoflFments to Ufes, asne- 
1 ceflary 
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<;cffary fruits of the troubfcs and fuf- 
picions of the times, whereby the 
Pofleffion of the Eftate was diftiha^ 
and divided from the Propearty ; thttk 
it was that the Jjudfdidion of thia 
Court fo greatly iiwrrcafed. And mat- 
ters of Gofifcietnce ftill ftand on that) 
ground. The commoa divifion oS 
Frauds AQciditit^ and J^ruji:^ will gi«c 
a good general idea of the Junfdidion, 
and excellent Ihfiitution of tfaijs Court t 
being ia cafes, that involve fueh cir-» 
cumAanoeSi^ as have, or ought to have, 
a Arong operation*, on the confcience 
and inienlion of the Parties in- Tranf? 
anions ; and fit to be here conildered 
and.en^forced : as Courts of Law have, 
in general^ too. weak and incompetent 
a cognizance of them,, being tied up 
by ftf icl legal ideas and. rules, of Evi- 
denx^e, which will fomctimes fall wide 
pf complete Juftice, Not but that 

Courts 
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Courts of Law do. In many cafes, 
confider the intention of Parties ; as 
in th< general expofition of Wills, in 
aU cafes of Contrads, and throughout 
in the large field of Praftice, where 
Courts of Law are inveiled with a dis- 
cretion that amounts to the moft li- 
beral Equity. And in thofe cafes, the 
Rules of Law and of Equity, are in a 
great meafure the fame: perhaps I 
may add, that there is but this fingle 
rule in both, to do complete Juftice 
according to good Faith and the folid 
Intention of the Parties, in their mu- 
tual Tranfa&ions. But the general 
ground of going into Equity, (as di- 
ftinguifhed from Law) is tie want of 
Remedy at Law% as you learn from the 
Form of every Suitor's Bill. 

I have, therefore, in this hady ac- 
count of the Sovereign Courts of Weji- 
minJier^HalU I hope, in the main, 

proved 
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proved the firft pofition I fat out with^ 
that in every cafe one Court is better 
calculated to give a remedy than ano«* 
ther: by virhich^ however, I do not 
mean, that one Court of Law, or one 
Court of Equity, is in any refpeft pre- 
ferable to another of the fame kind ; 
but that the nature of the Cafe, will 
point out, whether the Remedy is 
more proper at Law or in Equity. 

§. 6 1 • And I am now led to the fe- 
cond pofition, that no perfon can fue, or 
(as I would put it in the moft extenfive 
light) no perfon can be fued in two 
different Courts for the fame thing. A 
Recovery in one Adtion at Law, will 
be for ever a Bar to a Recovery in 
another, brought for the fame fpecific 
caufe, in the lame or another Court* 
Nobody, at the fame time, (hall proceed 
on the fame grounds, both at Law 
and in Equity: the Proceedings at 

Law 
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Law (hall be t njoincd, or the Bill id 
Equity fliall bcdifbiifcd. If the Law 
of England is thus careful of carrying 
a Civi4 fttisfadioa too far, much more 
is it, in Criminal cafes, where Life or 
Liberty are concerned. I do not know 
any maxim more inviolably obferved 
than this, tJl^t nobody is t$ be twice 
funij/oed far the fame i>ffence. Here 
the poiition is much ftronger inforced 
than in cafe of Civil Adtions. There 
you fhall not recover a Judgment twice 
for the fame caufe of A^ion : here yoi* 
ihall not fo much as charge a perfon 
i^ain, after one Trial had» Axi ,Ac« 
^uittal on an Indictment, is as mucli 
a Bar to aeotho: Indidtment for th^ 
fame Crime, as a Convii3k>n« And 
new Trials, which may bring a Civil 
ttrania&ion in review again^ and /ub^ 
je^ the Party to pay Damages in the 
ijecQad inilaoff, which he had efcaped 

ia 
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ta ihe firft ; or where t iecond Jtuy 
ina/ aiflefs double tke iatisfadion girea 
jby the firft ; chefe, I fay, are unheatd 
of in Criminal proceedings : a Pribndr 
who has once had a VjerSB pafl^ oa 
:bkn^ can never have a fecood f^r the 
iame Offence. 

%. 62. I was aware^ Iwwever^ thdt 
to common apprdienfions, £mte in-* 
ilances of daily pradice might be fee 
mp^ as exceptions, at leaft, to the go- 
neraKty of what I have advanced, if 
notobjedioAS to overturn it; I did, 
therefore, by the thicd pofitk>a, guard 
it upon my entrance on this fubjedf 
by.dbfiarving, that where two Courts 
dad entertain JurtfiUdioo at the faoEie 
tkne, or fbcocflively on die iame tranf- 
adioo, it was with a very difiereot 
view, md for very difierent piirp<^^ 

The inftances of the firft kind msiy 
be pot into two lights : i. Where the 

Proceedings 
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Proceedings are in the fame Caufe in 
two Courts at the fame time. Or, 2. 
Where the Proceedings are in different 
Courts at the fame time, but of a very 
different nature. 

The firft is where one Court retains 
the principal Jurifdidtionof the Cauie, 
'but wants the afTiftance of another, 
for a particular purpofe : as, where in 
a Caufe in Chancery, a queflion of 
Law is fent to the Judges, or an liTue 
of Fa£t to a Jury ; or z Bill is filed in 
a Court of Equity for a Difcovery, in 
order to bring an Aftion at Law. 

The fecond kind are more numerous 
and more apparently in the teeth of 
my Do£lrine; the proceedings being 
in different Courts, at the fame inftant 
againfl the fame Perfon, and arifing 
from one fingle tranfaflion. As, where 
any one is fued in the Ecdeiiaftical 
' Court and at Common Law ; for the 

fame 
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ikthe eatiie ; or in an Adion^ and at the 
iame time profecuted by lndi<9:ment of 
Inforiiiation. 

Now tbefe cafes^ well confidered^ 
are far from exceptions to the poiition 
laid down^ becaufe they are with a 
different defign. In the firft cafe, the 
Suit is profaluie anima^ in th<S Eccle- 
fiafticsil Court j and at Common Law^ 
for a Qivit SatisfaBion dr Fine to the 
King; which furely are different ends 
of Proceeding. In the other cafe^ 
a Civil fatisfadtion is as widely different 
from a Punifhmenti But the Offence 
icfelf, in both thefe cafes^ is in reality 
double j in offence againft the Com-s 
munity» as well as an Individual ; pub-* 
lie Decency or public Peace being vio- 
latedy at the fame time a private Injury 
is committed. If then there are two 
Offences committed at the fame time^ 
Why ihould emier go unpuniibed ? 

Vol. IIL U Thd 
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The objedibn then b groundSefs id 
hMSf but it never obtaiQed^ iii fa£t^ 
ib little as at prefent« A Peaal Adion 
and a Common Law Iv^QimiAiofi^ will 
fiot be encouraged to run on together t 
Courts will i«fyend a Judgmesit ia 
th£9» till they know the r efult of that* 
And where even a (ingle profecotion^ 
though in a Criminal Information^ in- 
volves a ^twiftiqp of Civil right, they 
wil4 rather chufe to try the Right firH 
in a feigntd liTne^ than go on dire<^ly 
ill a Criminal way. Policrites knowa 
I fpeak of every day's experiMite ^ and 
therefore cite no Authorities* 

YOtt wiU, however^ be entirely iktis^ 
fied with the cafes of J&r«^4r concur* 
r^nt Jurifi££bion y they being inftituted 
to redrefe atiy fuppo&d grievance of 
either Party,, who has Judgment againft 
him in a Court below, and applies to 
a higher Comrt ta cQrm3: the Errora 

. whicU 
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lEvhich he fuggefts in their Proceedings* 
This univerfal gradation of Appeals^ 
{by which I comprehend^ in a large 
fenfe, every redrefs that can be had 
fron^ one Court againft the detennif* 
aation of another) I look upon to be 
pne of the glorious charai^eriftics of 
ithe Englifh Cooftitution, The higheft 
Court alone excepted, I do not know 
any one Court of Juftice intruded 
with final Jurifdiaion. Without this 
Tefervation, you might well complain 
pf thofe fummary Jurifdidtions, which 
ibranch out the executive part of Go- 
vernment into fuch innumerable chan- 
/lelsy and ferve the difpatch of Jufiice 
in that refped^ in any odier might 
be its OppreiIion« This redrefs from 
one Court to another, may be con-* 
iidered in two lights, j. As to the 
power Superior Courts have over the 
Inferior* 2« As to the manner in 
U 2 which 
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which Proceedings of the Highet 
Courts themfelves are to be redreffed. 

I- The fir ft ha^ve a Power, i. To 
forward Jufticc in lower Courts, hav- 
ing Jurifdidtioii ; as by Mandamus to 
Ecclcfiaftical Min ifterial Officers — to 
Corporations — to Truftees of charity; 
by Attachoients to Sheriffs, and othert 
adting as their own fervants. 2. Tq 
prevent excefs of Jurifdidion — as pro- 
hibitions to the Ecclefiaflieal Courts — 
Writs of Certiorari,, lo remove Pro- 
ceedings from lower Temporal Courts : 
and of this kind are Injundions from 
Courts of Equity. 3. To redrefs er- 
roneous Proceedings in inferior Courts', 
t^here they have Jurifdidion. * As by 
Writs of falfc Judgment from Manor 
Courts.; Writ^ of Tolt,. and others 
of that kind; and in many inilances 
by Certiorari, or by Appeals from the 
lower Eccleiaaflical Courts, to the 

higher i 
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li^herj from the higher to the King 
in Chancery, who reviews their Pro- 
ceedings by his delegates, appointed 
under the great Seal 5 from Courts . of 
Admiralty, and from the higheft City 
Court to other Delegates ; . from every 
Plantation Court in the Britifti do- 
minion to the King in Council ; from 
the Court of King's-Bench in Ireland^ 
to the King's-Bench in England ; from 
inferior Courts of Equity to the Court 
of Chancery 5 from all charitable Trufts; 
where no Vifitor is appointed, to the 
Court of Chancery. 

TJie Cafe of College Vtfitors^ whom, 
perhaps, you will remind me of, as 
ilanding alone without Appeal^ at firfl 
(ight may feem an exception in a finglq 
inilance, but at the fame time is founded 
on reafons that diflinguifh that Cafe 
from all others. All other Jurifdidlions 
whatever, arc derived from the Crown ; 
V I and 
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and th6 Growh^ by the Conftitiitioti^ 
has in all thefe left a neceflary refer ve 
to itfelf of the final Execution ofjuf-^ 
tice. Charitable Trails are detived 
only from private Property: and the 
Proprietor, adting confiftent with the 
Laws of the kingdom, has as much 
right to model the diflribution of it 
to all futurity, and appoint thofc whom 
he will intruft with the care of it, as 
he has to make a Will and appoint his 
Executors. And it is from the omildion' 
6nly of the Founder's appointment^ 
that the Crown interferes as general 
Guardian in Ecclefiaftieal Foundations^ 
or on the defeat of Heirs to the Foun*- 
der in I^y Corporations. And if the 
Crown, in either Cife, at all interfferds, 
where a Vifitor is appointed, it it only ^ 
to fee whether he has Jurifdidion; 
never to controul him when he afts 
within it. But the cafe' of vifitors, 

which 
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^idb whk f^fpcd to tl^eir datcvtmBz-- 
tion is final, is however^ no(t|)];operly aa 
exception to the general Law pf the 
Lund that eftabliihes this r^ht of ap- 
peal. For the beariag before fht Vic- 
tor is itfcif 911 appeal fi^om ibfiie previ«- 
cus determidatiofi of the Gc^bege: ntui 
even in tbcfc ^cafcs of private Jiudica-r 
ture, I .take it from clear principles of 
Lawt the Vifitor of a College without 
exprefs atothfority fron^ the Statiiites, com 
ao more proceed or inDerfef e in diie 
firft inftance, than die Klttg's Courts ia 
aU other Cales liiat are iotmfted wit^ 
ibe determination on appeal^ can pro^ 
ceed in the iirft refort. 

2« T^ higher Courts thdmfelyea 
are, Kkewiie, io eveiy Judgment or 
Decree they give, liaUe to be con- 
irookd by Writ of Error, or Appeal 
in Parliament. Their Pra&rce alqne 
is left them abfoiote in their own 
U 4 Jbands j 
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hands ; without which they cobld not' 
|)roceed at all. ] 

There is fomething fo noble and 
elevated in this /q^ g^reat Jia^e of Ap-* 
fealy that it may challenge any nation 
to come near it : a Court confifting of 
perfons who from their birth, their' 
education^ their eftates, have the greateft 
opportunity of being w^ll informed, 
and the leaft imaginable probability 
of being under any undue influence 
whatever ; who are aflifted by all the 
Judges^ wbofe opinions upon any 
queftion propofed, they have a right 
to hear ; sqid whofe number, with all 
thefe advantages, exhibits the noblefl 
Form of Judicature in the world. 

Thus I have given you the beft view 
I am able, in fo fhor( a time, of this 
Jarge plan pf Jurifdiftion ; the excel- 
)ence of which, I mufl; repeat to you» 
^pnfifls in the great ^ccqracy, eafe«. 

an^ 
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and difpatch^ with which Juflice is ad^ 
miniftercd by thcfe fubdivifions of Ju-^ 
rifdidion ; and at the fame time in the 
fccurity of it, in leaving none of thefe 
Jurifdidlions abfolute and uncontroul- 
able : in giving not only fome Appeal 
from every Court to another, but often 
in a beautiful gradation of Appeals be^ 
fore it reaches the laft refort. 

§.63. There, arc likewife, fome 
other particulars in this general iketch 
of the outlines of Jurifdidion, that 
muft not be overlooked ;• becaufe they 
^em to diftinguifli our Legal Conilitu- 
tion much to its advantage. By this I 
mean to remind you of the occqfional, 
23 well as ftanding diftribution of Juf- 
tice. The latter, I fear, J have been 
too full in explaining ; much lefs need 
be faid of the other, by which I 
mean principally the Inftitution of Cir-^ 
fuits: and yet this, I think, is what 
(}i(]tinguifhes our Qvil Adminiflration 

froiQ 
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from that of ail other Countries. Ail 
States, aatient and nibdern, feem to 
have regulated the diftant parts of thtw 
Dominions^ by certain refiding Magif^ 
trates^ whofe Jurifdidion is fixed with- 
in particular diftrids : of which kind 
are the Governors of Provinces, in an- 
tient times^ and of Plantadons in our 
own and other mod^n European Stat<^^ 
Thelby it is true, in all ages, have 
been 4inder the concr^iAil 4^ tbe fu- 
perior Power of tb^ State that ap- 
pointed them : and yet^ Hifioi^, as 
well as £xperience> informs us, the 
Admini^ation of JuiHoe has hot Howl- 
ed fo fmooth and aninterrupted, from 
that very circun^ance of fi^ch Magi- 
flrates facing iixed widiout any kind 
of Rotation 1 and particuiarly from 
their being placed at a great diftance 
irom the Center, If th<^ who pre- 
jide, are liable to influeftqe ia luch 
drcumftances; the derivative powers 

under 
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under thttn, mufl; be fa, for the fame 
smd much ftronger reafons. It is hence, 
I conceive, the Romans, to meet with 
one inconvenience, and check one fpe- 
Cies of., corruption, prohibited a Judge 
to fit in a Province where he was born. 
Th« Policy has, perhaps, not been fo 
well copied in our own Syftem, by a 
fimilar prohibition of a Judge upon the 
Circuit, from fitting in a County where 
he was born or inhabits. If there 
were any grounds for the prohibition 
Ain our Syftem, it ihould have been ex« 
tended. The mere accidence of birth, 
or the ilronger biafs fuppofed to atife 
from bare habitation, would apply 
with tenfold wei;^t againft an Owner 
of ft large eftate, whether he rdided 
or not. That cafe is omitted by the 
provifion; and yet, if a man was 
likely to favour his neighbours, he 
would be much more likdy to be partial 
to his Tenants. Nay, if in Civil cafes, 

where 
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where alone the incapacity arifes» iuch 
attachments were likely to produce 
Corruption ; much more, it may be 
thought, would it be in cafes of Blood* 
This exception was accordingly, from 
its own principle, originally extended as 
well as copied ; but this large prohibi- 
tion, aided with a penalty by the Statute 
of Rich. IL both on Juftices of Gaol 
Delivery and of Affize, was, on account 
of its general inconvenience, direftly 
repealed, as to the Judge of the Crown 
Side, by an AOi of the late King ;, 
though in the AA of Hen. VIII. con- 
firming the Stat, of Rich. II. as to the 
prohibition of the Nifi-prius Judge, and 
omitting it as to the Judge of the Crown 
Side ; it Height feem to have been virtu- 
ally repealed before. But it muft be 
owned, limijed as the incapacity ftill is, 
its inconvenience is daily felt. Its Po- 
licy, in our Syftem of Adminiftration, 
jfldependent of i^s inconvenience, may 
4 very 
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very rcafonably be qucftioned. For a 
Judge, in the Roman Law, (as in 
moft Countries now) decided both on 
Law and Fadl : . our own, on the con- 
trary, have not only the fingle pro- 
vince of deciding the Law ; but their 
opinion, in point of Law, can never, 
(we have feen) be fo final and conclu- 
fivc as not to be liable to be reviewed 
in fome courfe of Appeal. Their in- 
dependency, in point of fixed falary, 
and their places now fixed for life, 
are reafons that give an additional Se- 
curity for freedom in their Judgments. 
Their Rotation too, in this occafional 
adminiflration of Juilice, is fomething 
which diftinguifhes our legal Conftitu- 
tion from that of all others ; as much 
as the occafional adminiflration itfelf. 
The Common Law (whether to fecure 
the integrity of the Ofiice to the Pub- 
lic, or to prevent the burthen of it to 
<Individuals) has always approved of an 

annual 
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annual or temporary, rather than a 
fixed delegation of Power. Of which 
kind are the Sheriffs, and all the fub-» 
ordinate Peace officers. Need I add» 
the Law had, formerly, as little idea 
of a Member of Parliament being fixed 
for more than a year, as it now has of 
a Parifh Officer ? And tho' the judicial 
charad:er (as it is proper it fhould be) 
is fixed ; yet, in this Form of JufticCt 
the Public have the benefit of Rota- 
tion^ if there is any. But this is a 
trifling circumftance, in comparifon of 
the great advantages that redound to 
the Public from the exercife of thi» 
courfe of Juftice. 

It may be difficult to fay, how an*- 
tient this Inditution of Circuits is: 
and rather than go too far back into fo 
obfcure a fubje<9:, I would enlarge a 
little upon its excellence. And its 
excellence principally confifls in that 
cxa(^ and nice diilribution of Juftice, 

that 
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that every body may be faid to have it 
at his own door. It may be compared 
to that antient method of cultivation^ 
which confifts in watering an extenfive 
range of meadows^ by dividing a large 
fiream into fo many fmall rills ; each 
of which communicates a verdure and 
fertility to the parts through which it 
runs^ th&t could in vain have been ex-' 
pedted had the whole flowed colledively 
in one channel. The Inftitution^ per-* 
haps, will gather reputation^ if we look 
back for fome ages» between its firft rife,- 
and the prefent. Inflead of the Parties^ 
with their Witneffes, and the Jurors* 
being obliged to travel all over the 
Kingdom to the King's Courts, which 
at that time of day were moveable 7 
the King^s Court, by the Inftitutiotf 
of Circuits, is for a time (as it were) 
j6xed in each County. And confider 
only, when roads were almoft impafla^ 
ble^ and fo little acconunodation for 
4 travelling. 
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travelling, (as we may eafily judge, hy 
looking only a century back) bow* 
hard it would have been for every Sui- 
tor, to the expence of litigation, to* 
have added this of travelling ? 

For. a long time, however, only 
real actions were tried updn Circuits f 
the Statute of Weftminfter extended 
the Jurifdidion of Juftices of Affize, to 
tranfitory adions, where neither in 
point of value, nor length of time, 
the Examination before them . was 
thought too great. And now this ex- 
cellent provision is^ as it long has been^ 
extended to every trial of fadk that 
muft be decided by a Jury. 

fiut befides the difpatch ofjuftice/ 
which Circuits are principally calcu-* 
lated to promote^ they are the means? 
of diffujing Property as weH as de^ 
ciding it. The furprifing concoiH-fe 
brought^ on this occafion, frofti^ all' 
parts of a County to the ailize townv 

whichf 



Digitized by VjOOQIC 



btALOGUE HI. ^oj 

ivhich is generally elidfcrt as ncaf jsts 
can be to the center, greitly contri- 
butes to the opulence of thofe places^ 
by promoting Inland Tride. So that 
this kind of circdlation^ fd quick for 
a tiniei may be faid to produce a kind 
of political health to the County for the 
whole year. Then eonfideri in a nobler 
view, the luftre thefc meetings acquire 
from the prefence of fome of the prin-* 
cipal pcrfons in the kingdom 3 many 
of whom, after having ferved their 
Country in the higheft ftations in the 
Metropolis, now come to do it fervice at 
home. Add to all this, the gaiety that 
commonly accompanies thefe folemni- 
tieSi Let your recolledlion only rekin* 
die your fancy ; then you will piftur« 
to yourfelf> in fuch a concourfc^ the 
lively images of Milton* 



-The bufy hum of men ; 



While; throngs of Knights and Barons bold. 
In weeds of Peace high triumphs hold. 
Vol. ilL X With 
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With ftore of Ladies, whofe bright eyes 
Rain influence 

You will allow this is a plcafing pic-* 
tiirc of thefe Aflcmblics ; and not un- 
Kke the generality, tho' the colouring 
may bfc too high for fome. 

§. 64. F*rom this view then, it ap- 
pears, that the Public, almoft in eviff 
Aape, is the better for this cxccllenf 
Inff itution. And, bccaufe I am going 
to fay a few woras on the analogy 
many of the parts of our Adminiftra-* 
tion bear to the whole; the fubjeflt 
we are now upon, points out one re- 
markable fimilarity between the JSr- 
ckjiaftical and Civil Polity of this Coun- 
try. The Vifitations bf the Clergy 
by the Bifhops in their refpe<flive EHo- 
cefes, bearing no inconfiderable refem- 
blance to the Inftitudon of Circuits ; 
as their Convocation, compofed of the 
King as their head^ an upper houfe pf 

. Spiri- 



Digitized by VjOOQIC 



DiALOGtte lit/ 367 

Spiritual Lords, and a lowef . of th0 , 
CQmmons> does to the Parltaniefiti Sa « 
true is it, as Sir H. Spelmanrhas iowe-^ ■ 
where ohferved of our Govcrnpapnt^ , 
** that €ach fide of the Ardl deCoeodeth . 
« alike/' 

The analogy, howcver> tha^ iiibfi/ls * 
between the parts of Givil Govern* 
mcnt^ compared with the whole, i% : 
much more remarkable than that be-* 1 
twcen the Ecclefiaftical aad Civil 
Powers. Not to be tedious* I (hall 
inftance this only in two particulars 1 
our Gvi/ Corporatiomi and our Colonies . 
abroad. 

Corporations may be (aid (like the 
CctnAitution of which they are a part* 
and the Government ig which they 
arc fubordiaatc) to contain a.Mpnar*^ 
chical, Ariftocratical, and Popular 
Power; the Mayor^ Alderaacn, and- 
Commonalty* or whatever other tcrma 
X a diftin- 
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diftinguifh the perfon prefidingy from 
thofe over whom he prefides in a Cor- 
poration> with their gradations of 
Power, refembling the King, Lords, 
and Commons in the Conditution. 

And in our Colonies in general, the 
Governor, his Council, and the AfTem'* 
b)y, have the fame analogy and re- 
f6mblance« Both Corporations and 
Colonies conform likewife to their 
great archetype in this ; that they are 
both governed by fome kind of Char- 
ters or written Laws, the conftrudion 
of which is derived from eftablifhed 
ufage or Common Law. 
• The Origin of Government, how- 
ever, in both thefe, differs from that, 
tho' the Form, as to the dekgation. 
and diftribution of Power, fubftantially 
agrees; the fupreme Magiftrate, as 
well as the other internal parts of the 
Community, being ele^ive both in 

Corpora- 



Digitized by VjOOQIC 



DIALOGUE III. 309 

Corporations and occafionally appointed 
in our Colonies ; though hereditary in 
the Conftitution : the Conftitution, I 
need not add, gains greatly, indeed, 
by the comparifon. The refemblancc 
I have ventured to point out in both, 
muft be underftood to be, in general 
only, not abfolute and univerfal. Fdr 
on the one hand, in many Corporations, 
the diftribution of power is anomalous*; 
and, on the other hand, our Colonies, 
taken all together, may be faid^ in 
their turn, to exhibit every form of 
Government. The divifions of them 
into Regal, Proprietary, and Charter 
Governments, correfponding, in efFeft, 
to thofe of a limited or abfolute Mo- 
narchy, and a Republic. But as v^hu 
has been faid applies principally to the 
Regal Government, of which the 
greateft number confifts, fo far the 
conformity does obtain. And ;is far as 
X 3 it 
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it does, they are beautiAil inilances of 
political ftrudlure ; fimplc, uniform and 
harmonious : like thofe feveral Planets 
in our Syftem, each performing moti* 
ons in its own orbir^ while^ at the 
fame ti{nei in its revolution round the 
Sun, it is admirably fubfervient to 
the intereft of the whole. And our 
Colonies,, one would hope^ muft be 
Convinced| (as experience in the end 
will cert^nly teach them) that they 
give up their happinefs whenever they 
quit their dependence i and like the 
PlanetSj muft at orice lofe their light, 
heat, and adivity, when their motions 
ceafe to be at all regulated by the Cca-^ 
ter of their Syftem. The word, mother 
country^ is itfelf forcible qiough to ex- 
plain the relation^ and the duty that 
mutually refults from the relation. The 
firft fettlcrs, and confequently their de- 
fcenclantS| are dcdved from the fame 

common 
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common anceftors : the term therefore 
implies on the one hand^ foqic apdogy 
to the fubordination and obedience of a 
child, and at the fame time it as evi- 
dently implies on the other the tear 
dernefs and affedion due from a Pa- 
rent. 

§• 65. Perhaps it wou)d be. an 
omiflion in this draught of Jurifdic- 
tion, if I did not mention the inten- 
courfe between our own and other na* 
Uons, for the mutual execution of J^if- 
tice. As Commerce has fo varioufly 
conneded the interefl: of madkiiid with 
each other, 'however feparated by .dif- 
tance <^ place, or political . diftri<3 ; 
any Nation, our own in particular, 
confideriog the extent of its negoti- 
ations, would be much wanting in its 
adminidration of Governmoit, if it 
made no provifion to proteA the Rights, 
and redrefs the Injuries of Foreigners* 
X 4 Every 
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Every Govefrnment, I take it, has ^ 
Right for its own Prefcrvation, tQ 
prefcribc, by fettled Laws, how far it 
will admit the intermixture of For^ 
reigners ; and what Civil Rights it will 
inveft them with. On the contrary^^ 
every Government, for the fame rear 
fon,. has a right to prefcribe^ How far 
)t will permit (he abfence of its own 
Members, in Foreign parts; qnder 
what Redridtions ; and to puniih thofe 
Members who defert its S€rvi(:et at 
the time their own Countty flands in 
peed of it. 

As to the firft, the L^w of England 
IS fufficiently favourable to Aliens for 
. the purpofe of a piercanfile refidence. 
It endows them with the full right to 
perfonal Property j and proteds them 
in the enjoyment and difpofal qf it, 
, as much as it does its own Subje<^s. 
I^rotedign ^nc) Allegiance, are in all 

93fesi 
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cafes reciprocal : and therefore, thofe 
who for certain purpofes acquire a Pro-» 
tedion . for their perfons and their 
€ffe&s, muftt in certain refpeds, have a 
local, limited, and partial allegiance to 
the State where they refide : tho' their 
natural Allegiance to their own Coun^ 
try remains, for ever firm and indeli-i- 
ble : natural Allegiance, and the De- 
fence of our Country, being (the fame 
as Tu/fy has faid of Self-Defence) non 
Jcriptafed nata Lex i quam non didici'^ 
mus^ accepimus legimus ; verum ex Na^ 
turd ipfd arripuimuSf baiifimuSf expreffi^ 
tnus. As far then as the purpofes of 
Refidence require. Aliens are confidered 
as fubjeds, and alike refponfible for 
their condu^S, They can not be con« 
fidered as Subjects, to acquire or de-> 
rive to others permanent real property, 
or to fill places of truft : becaufe this 
fequir^s a. ftrid^dr Allegiance and clofer 

tics 
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tics to this Country, than they can 
obferve, either for the purpofe of their 
Refidence, or confident with their nar 
tive Allegiance elfewhere. It i$ plea^ 
fant to pbferve, how the Law of £ngt. 
land breathed this liberal fpirit to For- 
reigners, even while Trade was little 
more than in its Infancy. There i« 
no occafion to cite a paiTage in iVlagna 
Charta, to which I allude. 

§• 66. It is full as neeefikry for the 
preferv^tion of any. Society, that it 
ihould have a power to reg^ate the 
abfence of its own Members. Few 
inftances, iodeed# occur, which m^kc 
it neceflary for this power to be put in 
execution ; but it would he bad Poli- 
tics, as well as bad Logic, to argue 
from the want of exercife, to the want 
pf cxiftence of fuch a Power. 

Any perfon may, if he pleafcs, quit 

his native Country fof ever : but thetn 

3 he 
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he mufl give up his Rights, at the 
time he withdraws his Subjedtion. 
Becaufe, if the Society fhould have 
occafion for his fcrvice, (of which the 
Society itfelf is the judge) it will not 
be at his option to choofe whether he 
will affift it or not ; to continue abroad, 
and at the fame time to exped, that 
thofe at home fhould exert themfelvcs 
in prefervation of his Rights. 

If he, upon notice, refufes his 
afliftancei the Society may puniih his 
difobedicnce, by confifcating his Pro- 
perty. And what the Society may do to 
.enforce his attendance in neceiTary cafes 
of Defence; it may do, on ftronger 
reafons, to enforce a member to ap- 
pear who abfconds from Juftice; or 
it may imply his guilt from his flight, 
and feize his efFcdls to make reftitu- 
tion to the State for his criminal 
condud* 

This 
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This power over its own Members, 
I take to be inherent in all Societies. 
The Law of England, we (hall fee, 
applies this doftrine as to its own Sul>- 
jedls. It is on this ground that the Con- 
ftitution enables the King to reftrain 
his Subjeifts, in certain cafes, by Writ, 
from departing the Kingdom ; to out- 
law, or deprive of all Civil Rights, 
thofe who fly from Juftice ; and to 
prohibit, under neceffary Reftridtions 
and Penalties, thofe who, induced by 
imaginary profpeds of gain, can fo 
far forget their own Country, as to 
enter into Foreign fervice, and ex- 
port, as far as their abilities reach, the 
Arts and Manufadures of this Country 
to rival nations. 

Thus, Philander^ tho' your Country 
did not ftop you from your travels, 
you fee it might have done it, upon 
immediate occafion of your fervice : 

3 y*» 
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you, I am fure, will repay your Coun- 
try for this Indulgence, by the greater 
fcrvice your experience in Foreign parts, 
joined to the knowledge you will ac- 
quire of afFairs at Home, wiir enable 
you to perform. 

§. 67. It yet remains behind to 
confidcr, whether the Laws as well as 
the Subjc(5ts of other Countries, do 
at all fall under the confideration of 
bur Courts. 

In many cafes, where queftions arifc 
between Foreigners and our own Peo- 
ple, the Courts here will take cogni- 
zance of the Laws of other Countries, 
properly attefted. And I do not fup- 
pofe, efpecially where Foreign Laws 
were the grounds of the Contrails, 
that this was ever refufed. But it well 
admits of a doubt, if Englifli fubjefts, 
refiding in Foreign countries, do make 
Contrails abroad, which being contrary 

to 
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to the politive Law of this Realmi 
could be aided by no Court of Jufticc, 
if made here, whether our Courts will 
give them any fandlion> merely becaufe 
the contract was not contrary to the 
Law of that place abroad, where the 
Parties refided at the time of making 
it. It was, indeed, made a queflion, 
in a flill more unfavourable light, 
whether a contrail made abroad, con« 
trary, both to our own Law, and the 
Law of the Country where it was 
made, could be aided by our Courts 
of Juftice? The cafe, in which this 
point arofe, was determined upon far 
other grounds : the point itfelf, I be- 
lieve, was never determined. 

For the fame reafon, founded on the 
Roble "ends of Juftice, that our Courts 
will fapport Foreign contrails, will 
ihey give credit to the Proceedings of 

Foreiga 
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Foreign Courts, properly attefted, and 
having compleat Jurifdidlion. 

Indeed, Juftice could never be done 
in any one Country, unlefs there was 
that univerfal gpod correfpondence of 
one Country v^rith another, in fupport 
of it. 

And the reafons that may be urged 
for aiding Juftice in Civil cafes, hold 
infinitely ftronger when applied to 
Criminal. The interefts of Society 
itfelf, in general, are fo deeply involved 
in this refpeft, that it can never be 
the real intereft of one Country to 
nouri{h ah impious Criminal in its 
bofom, who flies there for refuge 
againft the Juftice of his own. And I 
fcarce underftand Lord Coke's doftrinc 
on this point, — ** That Foreign king- 
** doms, even in league with one 
" another,'are Sanduaries for any fub- 
** jeds flying from one another." How 

has 
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has he fupported it ? He fays, ** it is 
«* holden, and fo it hath been refolved i'' 
but he neither tells us ivben, not 
ivbiire it Was refolved. His examples 
from Hiftory^ are far from proving the 
point. The firft, from Q^Eliz. time^ 
(hews good political reafons, why hef 
demands were not complied with ; be- 
caufe fhe had before done what fhe 
complained of* That from Hen. VIIL 
does not feem to prove any thing : and 
that about Pool the Earl of Suffolk, 
being delivered by the Court of Spain^ 
proves (if any thing) the point I am 
contending for, and confequently is in 
the teeth of Lord Coke's own aflertion^ 
Poflibly there may be inftances, from 
Hlftory, in fupport of his affertion^ 
in later times, even when the Law of 
Nations and Government was bcttet 
underftood, or more* ftridly canvafled. 
Bifhop Burnet, I remember, relateis 
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lils own cafej which isj in point bf 
Fz&; agrceible to Lord Coke's ^er- 
tion. 

But the affertion itfelf, feems dire&tf 
igainft the Law of Nations j by whicH 
Societies are fo far from having a 
power of injuring each dther^ thsli 
they ought, as Individuals ought in 'A- 
ftate of natilre, to givfe all mtftual 
dliftance and protediorti confiA^nt 
Ivith their own prefervation. 

But Hiftory, tho' it will not ftiakd 
the Law in this refpedt, is too apt td 
encourage the ptzGdte by recording the 
tadts : and thefe imaginary interefts 
t>{ nations, often difgiiifed ttnder the' 
fpecious name of Reafons of State, ar£ 
too apt to prevail againft the r^al tn-^ 
fcreftsj eVef founded on folid Jiiflice. 

Nor have the miethods taken to 
guard agairift abufed of this kind, al- 
4(f^ays been more defenfible than t"he 

Vol, IIL Y abufe 
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abufe ItfclF. One wiy has been to feize 
the party privately, and convey him to 
his own Country. Another, to pre- 
vent protedlions of Foreign States in 
amity, by exprefs claufes in a Treaty. 
I (hall only obferve, upon thefe two 
Methods, that the latter, tho' the only 
juft one, is a prudent rather than a ,ne-^ 
ccflary precaution : as fuch a claufe jn 
a Treaty, only operates as a recognition, 
not a creation of Right. For if, from 
the very nature of Society, Subjeds 
are anfwerable to their own nation for 
their criminal conduft ; by the Law of 
nations, they may be juftly demanded 
of Foreign States to which they fly : 
and the refufal of delivering them up, 
is a juft caufe of War. 

But on the other hand, if a Crimi- 
nal flies from his own to another State, 
for refuge; his own can not feize him 
there by violence. The cafe, in this 

refpeitt. 
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fefpcft, is much the fame as (though 
ftrongcr than) that of purfiiing an 
enemy's (hip under the protedlion of a 
neutral Port, In both cafes you are firft 
to apply to the Juftice of the Country ; 
if that is refufcd, you may refort to 
war at your option. 

Thus it is that all nations are bound 
to affift each other in promoting the 
ends of Juftice: they have their re- 
ward in doing fo, by carrying on, at 
the fame time, the end of their own 
prcfervation. Our Conftitution has 
made fufficient provifion for doing it ; 
and can not be complained of on this 
account, 

§. 68* Thus have I run over all that 
occurs to me upon thi§ fubjedt of the 
Englijh Conftitution. I am thoroughly 
,^ perfuaded of the imperfedion of this 
fketch, by way of doing Juftice to the 
fubjeftj yet, lam inclined to think, 
Y 2 cnouglj 
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enough has heen iaid in the cour ie of 
our convc^rfatiopi to cxpufe me froiQ 
the imputation of any intemperanpQ 
in fuch fre(|uent en^ppiiuno^ pi) it$ ex-* 
cellence. Tho' fired with fu<:h a theme^ 
had I fallen into excefs, I wquld own 
it with pleafure, as XuHy did in fpeak-!* 
ing of Plato f admiratione q^adam cam^ 
motusfisppiusfort^je laud^ qvam necejje 

I hope it h^s ^U along been un-p 
dcrftood, (fpr I h^ve |akpn it fpr 
grantjed) that the efibntial frap:ie an4 
ftrudture of the Conftitutv^n i^ 9 
thing independent of the ^\j^ ^%^ 
ercifc of Government. As different 
as the exefrution of a l^aw froni the 
Law itfelf: pr ^1^^ condu^ of any 
particular mei^ froiiv thf ahAr^i^i n^*^ 
ture of Morality^ Nohpdy woul4 
judge of the ^jii^ellepce of wy rule^ 
from the acciden^^l obi^rvance or ne*^ 
4 glcdk 
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1^ of it. It k ftffficieftt fbat the 
Conftitution, in its own feature^ is beil 
adapted to promote the happinefs of 
Society ; thiat its freedom and f eftraints 
Mt fo adnxbrabfjr p6ized, that as little 
as poffible^ of natural Liberty^ is giveii 
vpr; at the fame time that the good of 
Socidty isy m much 216 poffihle^ iecured«. 
Bot tko* the axSloal exereife of Go^ 
▼ermnent is^ a« all times^ quite another 
coiifideration fromr fhat* of th6 original 
hsLtnt of it I 3iret^ thte exccillc)icef 6f our 
owA form of Government; is remar k-«» 
able even here : that in cafes where the 
AdmimAration has ad^ially overfbained 
&e Cooftitution> there is fdme^iAg in 
idle temper and ipirit of the People ib 
adojirably fuited to the Gohilitution 1 
that tfie remediei^ have conimonly fol-> 
iowed the diftemper s and the Gonitis 
Ifution^ in- the end^ has^ been reftorec^ 
tho' not in? dvtry crfe without violent 

r Y 3 ^^^^ 
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convulfions. But, however, a torrent, 
has of a fudden fwelled the ftream, 
and threatened to overflow the Coun- 
try ; it has, at length, funk within its 
proper channel, and run fmoothly on 
in its courfe» 

§• 69. I ihall not Tcruple to add, 
that in this growth (as it were) of the 
Conftitution to maturity, through fo 
many ages, time has furniflied it with 
many real and folid acquifitions. This 
would be fiilJy evident by confidering 
the gradual improvements in each fuc- 
cefllve reign. A fubjeft fo copious is 
entirely out of our prefent reach; it 
would befides require a mafterly hand 
to make it intercfting without being 
tedious. Lord Hale (as far as his fub^ 
jedl would permit him) has fliewed 
the way, in one particular track ; and 
I do not defpair of its being one day 
executed on a more extended plan. 

7 B"^ 
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But, the moft general recoljedion,' 
without any regard to dates or preci-^ 
fion, will fervc to remind us of-, the 
comparatively greater happiriefs we. 
enjoy under this Conftitution, than 
what our early Anceftors did. Free- 
dom was always of its very eflcnce ; 
but its freedom has been improved. 
Nay, even many political ftorms them- 
felves, befides recommending the fuc- 
ceeding calm, have been followed with 
a much greater ferenity, than ever pre- 
ceded them. 

* Think ever fo little of the miferies 
formerly occafioned by the unfettled 
fucceflion of the Crown ; the ftrug- 
gles between the Crown, and. the" 
Church ; the Pope fiding with either, 
as either had power to difpute or de- 
fend his ufurpations. In the mean 
time, what rras the political degrada- 
tion of the Kingdom in thofe days, 
y 4 when 
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wrhep it waa^ alternatel;); fttjbjeA tQ iS^ 
fet^atvnf ox Interns from thjc Se^ of 
Kome? Tlun): how t^fe cQ(x0at>t}jr 
li^fKied to ripen lb«d», of Rel>eUio% 
wbcQ a£El(led l»y the esce^v<e powef 
pf thf Qvrons, aad tl^e. frequent ab«. 
ff nee of the Ij^ing in Forejga ck»im-]t 
fUOAS : at a tame too, wliea every great 
BaiQft had bis Caftle» wUch, accord- 
ing \o. his own caprice, he would goht 
!i!ert ickto % Qarrifafli^ either £9e oc 
^JAft the Crown H l^vsk top. oik iho; 
provlfions made for the fecmi^ «£ oiiir 
pcopMtj! aAd pesfon^ in ]V^agi>a ChMta, 
tbf Habeas Corpus ^<%. astisk ttn ^4^. 
of R,ight&;. o^t]pteah<^i|»)fi Q^thft?^^ 
]Uws, afl4 9^ tl^ rigi»f$ «£ ^ F«l* 
d^ Syilem. Fear tho' thia Syftem tsr.. 
i(a original was ^ndpub^iedl^r fouode^t 
pa the beA principl«&e£ bmnaniQatufttsi* 
i^djb.^ gener^y. and. gratitudAi .y«[y 
i>Wliu«d: thzoygh all itSi conittqufisot^. 
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time htt foffici^ntly fhewcd m^ that 
it by no moms fuited the gearus of 9 
free vad coamierctal Country. 

Tlapk toOt when wkb fuch pain^ 
tktfi purity of Rdigioii wa^ reftored by 
the Rtformation^ of the caire that has 
been &Ke taken to prefetye the ^ability 
suEid freedom of it^ hy the S$0 and Tq^ 
kratpm Aits : that on the one hand» 
an ladalgcace might be givea to the 
ibrapks of meft in pomts of wprfhip^ 
that do not interfere with the fubordi- 
natfont of Goyernmeet : on the other^ 
tdiat a^ £ur as the exercife <^ Govern* 
sent k coocetned, tlie profeffiooi of the 
eflabHflied Retigkm Should be the ne-> 
ceflacy tenns of an, admiflion to a iharo; 
(tf tJK Qovei noienft, 

Thtak too, g£ liie much gireater im^ 
paetiab^ m. th^ mannef of adminiiier- 
iDg J^tte^at tbk time than formerly ^ 
and the adjditipnal advanjtjige, to tiie 

Public, 
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Public, from the feat on the Bench being 
fixed for life. Think of the pains that* 
have been taken to preferve a difinte- 
refted choice of Members of Parlia- 
ment, and their free conduit in it. That 
thefe provifions, in the firft cafe, have at 
times been wanting in their cfFed:, is to- 
be attributed, perhaps, more to a relax- 
ed execution of Laws, than a defecSk in 
<he frame of them. That might be the- 
cafe of any future provifions of this 
kind. Think too of the free manner* 
of pafling Laws ; the Crown and Par-: 
Jiament both open to Petition; the 
free courfe of Laws when paflcd ; na' 
Non objlantes^ or Difperifations ; aa 
Money levied on the Public but by^ 
Law ; no exactions under the fpecious 
titles of Loans and Benevolences ; no 
Oppreflion of the Subjedt by Purvey- 
ances, and other arbitrary pretenfions 
of Prerogative. 

I might 
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I might add, the further fecurily 
we have for the internal tranquility of 
our Country, by all parts of the Ifland, 
and of the Dominions of the Crown, 
being brought under a more regular' 
fubordination, by the Settlement of 
Ireland and Wales, and the Union 
with Scotland, Much might be faid 
too, on the great improvements in tho 
face of this Country^ by the eftablifh- 
ing of Pods, and opening univerfal* 
channels of communication, by the 
making of Roads and navigable Canals: 
and of the infinite refources Trade has 
acquired from the connexion with the 
Colonics,-^But thefe are endlefs topics ; 
and had I not already given the fulleft 
excrcifc of your patience, the time of 
day would releafe us from fuch a wid^ 
range of difputation. 

§. 70. I (hall haften, therefore, to a 
conclufioi) : and after all we have faid, 

docs 
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does it feem too much ta aflert^ that, 
every thmg fairly confidcrcd, the Eog-* 
lifh Conftittttiort may ffancf the tnofft 
rigid tcfts of Hiftory and Experrenfce/ 
to havt Its cxccllcTrce jttftly weig^d; 
^itd that it may t>e comp^^e^ with 
thofc of anry Age or Cotmtry ? — That 
it wants few of fhofe ifflproremenfs, 
which the boated plans of perfe^ 
Comnionweahhs, thofe idfe d^eaiH^ d# 
ixiere fpcculatiTC Poiiticiafls> Aavef <ilfw 
truded on the worM; often wHlhoue 
knoM^iiTg the real nature and geniuS' ci 
their own ?--^And: thtt it is not a0^<^ecl 
(if the whole IB taken together)- by 
thofe little ftrofecs of Satire itv ffec ^^ 
RBratcd' draughts of fancy, in t&e Ui^ 
pia, AtalanttT^ or Houniym tsnd ^ 

And as far as it is in the pow«r o# 
good Laws, in aid of rile CoflfHtiltion, 
to uiake good Subjeifts, we are happy 
jtfeove all others, 4nd^ yety wh^en^ I 
V fay 
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fay this, I do moft heartily join in 
the wifh, that our Body of Statute 
Laws were to be thoroughly and ma-r 
turely reviewed. Their perpetual in-^ 
<:reafe even on the fame fubje<3:s^ is an 
additional argument, that Lord Bacon 
who recommended it even in his days 
comparatively wanted : and in time of 
profound Peace^ it would perhaps be as 
gre^t a Service, and public Bleifingt as 
the ParUamcnt could bcftow on the Na-f 
tion I But as to the bulk of our Laws, 
(Toniidered merely in itielft I own, I 
4o not foe it in the light fome afFed 
to place it in. It hasi indeed^ been 
well pbierved by Tacitus, corruptiffima 
R^pu^lka^ piurinui leges. But I would 
qonfider the multiplicity of our Laws 
}n a more amiable light ; not fo much 
as the confequence of Corruption, a« 
of a jealous regard to Liberty, Our 
CoftAitution^ by particularly defining 

every 
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every thing by Law, leaves us free in 
every cafe where the Law does not 
oblige : and, therefore, the Law, to 
reach all cafes, and not be arbitrary 
by conftrudlion, muft, in its nature, bo 
voluminous. 

But a number of Laws, if they are 
Evidence of Corruption, are made, at 
the fame time, to check its progrefs, 
and to fecure us from its efFe&s. I 
know, in confirmation of Tacitus, it 
is a fettled obfervation, (Ariftotle made 
it qf Greece, Salluft afterwards did of 
Rome, and the Fadl ftill is fo in America) 
that Infant States are governed by 
Manners rather than Laws. But this 
will fcarce ever be the cafe of Societies 
in a more advanced age. The truth 
is, the very temptation to Crimes^ 
fcarce exifts in the infancy of Society. 
The weeds grow up with the fruit: 
the more modes of property increafe, 

wUl 
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, x;^ill likcwifc the modes of violating 
property gain ground. Not but that 

public Manners muft always, in a great 
meafure, correfpond with Laws^ or 
Vice >will, with cafe, be too ftrong 
for their Chains. The very riches of a 
State do, in their own confequence, 

> introduce Vic€ ; which is one reafon, 
we are told, why many antient States 
were averfe to Commerce : becaufe 
Commerce, by importing Foreign lux- 
uries, tends to fet the Manners of the 
People in Oppofition to the Laws, and 
by degrees produces a fpirit of Licen- 
tioufnefs that is above them. 

But the inference againft the riches 
of a Kingdom, or the toleration of 
Commerce, becaufe it may multiply 
Vice, is as idle, as contending that 
Vice itfelf fhould be tolerated in So- 
ciety, becaufe private Vices arc, in 

many 
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many fhapes, produdlve of public 
Riches : which is a maxitn fo deftitute 
of folid reflediont that it has liot pto^ 
bability enough for a Faiie. In both 
ca{es» the remedy is apparently to be 
had from other quarters. Public riches 
may be promoted without the affiflanco 
of Vice ; and Vice^ tho' it may be in-« 
troduced by Commerce, may be re-« 
ilrained by other means tban the re^^* 
firaint of Commerce itfelf. 

§.71. I know of no way more ef- 
fedual to reftrain it, than by good 
education of Children, and good ex* 
amples of Parents. . Without the latter, 
the bed: impreilions acquired from the 
former may be foon effaced : where it 
prevails, its influence will extend to 
the utmoft verge of domeftic authority. 
And can it be doubted, whether that 
fubordination and regularity that grace 

a Fa-' 
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a Family arc mod likely to be fcrvicc- 
ablc to a State ? Let every one, thcre- 
fore, in hiis own houfe, have a kind of 
Terfian School qfjtf/iice. Let the foun- 
dations be laid early for making a good 
Mafif and zgoodCbrtftiani which will,^ 
in due time, form the moft perfeA 
charader in this world, (as compre- 
hending thofe two, or rather giving 
full fcope to the latter, by enlarging 
the iphere of Virtue to its utmoft) in 
compleating that of a good Citizen. 
Then the Laws will have the befl: ef- 
fed, that can even be wifhed for in 
theory, that of being a Rule in all cafes, 
rather than a Reftraint in a few. 

§• 72. Nothing more pafTed, mate- 
rial, on this fubjed ; and with it the 
converfation clofed: for as the ihowers, 
which are ufual at this time of the 

Vol. IIL Z year. 
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jtu, had ferved to lengths the COQ- 
verfation this morning, by keeping the 
company within doprss and the jQky 
began to clear,. Eunemus propofol a 
walk before dinner, whidi ww wadily 
agreed to by PoUcrites aad Pbikmd§r^ 



End of Voi^ l\\. 
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